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Decision on the Vair Dire Hearing of"the Accused's Curriculum Vilar? 2Y /'v'm•emher 2006 

INTRODUCTION 

I. On 27 and 28 June 2006. the Chamber held a voir dire hearing on the admissibility of a 
hand-written document entitled Curriculum Vitae ("CV") prepared by the Accused.' This 
document was included in a group of records that was tendered by the Prosecution on 
3 October 2005 as Exhibit P2. 2 The CV was subsequently referred to during the Prosecution 
case. On 2 March 2006, the Defence formally raised an objection to the admissibility of the 
CV when it was referred to by witness Alison des Forges. According to the Defence, the CV. 
being a statement by the Accused. is not admissible into evidence because certain procedural 
safeguards have nnt been mct. 3 The Defence does not contest that the Accused is the aulh()r 
of the document, but contend that it was improperly obtained.' The Prosecution contends that 
this document is already in evidence as Exhibit P2, and may therefore be referred to by 
Prosecution witnesses. Following these oral submissions, the Chamber decided to 
provisionally admit the document as part of Exhibit P42 and allow reference to it pending a 
determination of its final status. The Chamber held that a determination as to the 
admissibility of this document would be made following a voir dire hearing.5 

DELIBERATIONS 

Evidencefrom the Voir Dire Hearing 

2. In January of 1998, investigators from the Prosecution received a call from a source. 
Mr. Pheneas Ruhumuliza. second vice-president of the national committee of the 
lntcrahannve, informing them that the Accused had contacted him with a vievv' to arranging a 
meeting because he wished to collaborate and shed light on the events surrounding the 
genocide in R\vanda_:, 

3. The investigators met with the Accused for the first time on the 6 or 7 of Februar)_ 
1998. At that initial meeting. the Accused stated he wanted to clear his name with the !CTR.' 
The Accused further claimed that he was wanted by the Rwandan Government. The 
investigators asked the Accused to prepare a document of what he knew and what he had 
done before, during and after the genocide.8 

4. The investigators next met with the Accused around 12 February 1998, where he 
turned over the first 14 hand-written pages of the document requested by the investigators, 
now known as the CV. The Accused presented the completed CV, totaling 36 pages, at a 
third meeting in March 1998.9 

5. At the last meeting. which occurred on 26 or 27 March 1998, the Accused requested 
money to repair his "matatu" bus. The investigators then informed the Accused that the 

1The Prosecution does nol have the ori!:1-i1ul CV. _just a photocory. T. 27 Fehruary 2006. p. 19. 
2 T. 3 October 2005 p. 26. 
'T. 2 March 2006 pp. )7-38. 
'T. 27 June 2006, p. 20. 
~ T. 2 t"1arch 2006 p. 45. 
6 T. 27 June 2006, pp. 5-6: r. 28 June 2UU(J. p. 3 (they consulted other:-, at the JC IR before proceeding with the 
meeting). 
'T. 28 June 2006. p. 3. 
8 T. 27 June 2006. pp. 6- 7: T. 28 June 2006. p. 4. 
,; T. 27 June 2006. pp. 9-l ! .: T 28 .lune ::'f106. pp. 4-5. 
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Office of the Prosecutor had anal:,',cd the CV and had decided that they were not interested in 
working with the Accused as there were several contradictions and matters that remained 
unclear in the CV. The Prosecution was therefore not in a position to assist the Accused.'

0 

6. The Prosecution maintains that at the time of the first meeting the Accused was not a 
suspect or a target. As far as the investigators were concerned, he was the brother of Agathe 
Kanziga who was the wife of the late President Habyarimana. 11 The investigators testified 
that the Accused was not on the I ist of individuals against whom the Prosecution had issued 
arrest warrants for Operation NAKI (Nairobi-Kigali) which was carried out in Nairobi and 111 

the various regions. 12 

7. The Prosecution was investigating the RTUv1, however. and was in possession of 
information that the Accused cu111,-ibuted to its esrnblishment. 1

; ;\ Prosecution report or 
19 January I 998 described the Accused as "al lcgcdly a member of the Death Squad'' and a 
founder of the RTLM, and reported his exile in April of 1994 with members of the 
Habyarimana family. 14 Moreover. the name nf tnc Accused appears on a 7 March 1997 
tracking list, 15 and on the list of the first catcg,Jry of genocide suspects put out by the 
Rwandan Government, dated 30 August 1996.''' Fnthcr. Witness SF! I. who was interviewed 
by the Prosecution on 11-12 February 1993, stated that the Accused was involved in the 
killing of "Stanislaus Libakiwe'". 17 He was also cllegedly implicated in the murder of 
"Diana (sic) Fossey" and the growing of cann:cbis in the Nyurgwe (phonetic) region." 18 After 
each of the meetings with the Accused, t1,c investigators prepared a report

19 
In the 

investigators report of 17 February 1998, the liccuscd is referred to as a "suspect".''' 

·.~ T. 27 June 2006, rr- l 3-14; T. 28 June 2006, p. 5. r,:.:: witness testified that the Accused's statements \vere 
discredited by statements made b) Karnbanda after his :":Tst ;1wi:1g Operatic1111'JAKI in July 1997, which \vas a 
stc1tement given prior Lu the irl\C':itigatPr, 1-l'':il meetin~' \\it!1 ti.l i\LL'L,.'-cd. i. j .iu::-: 2006, p. 24. In return/(_)[" 
the CV and the meeting'>. the Prusecuti1,·,11 maintains tl1:1t m1 ntfcrs. th1-cah ,1,· inducements ·were mnde to the 
Accused. hut the Accu'.'>erJ Uid indicate that he wanted tlic Pt·,i,.,~cution ··to :-.n..'.d light on the genocide Llrnt took 
place in R\\anda in 199..J.. to clarit)" the ci.rnditions under \\·l1ich it arnse. ,\rid he \\'anted [the Pmsccutionl to 
intervene\\ ith the Canadian authorities 11 ilh regard tu 1:1e Jpu,:111.::nt which kd l(l hi:s expulsion when he 1vvas in 
universit) •- ,vhen he was in Canada trying to cornplck his 1111i,·crsit) ::,tudic, ·· T 27 June 2006. pp. 11-13; T. 
28 June 2006. pp. 6, 19-20. One i11\·cstig::1tor stated th;1t the .:\,:rn::,cd Jid not ~\'>1·, li1r ihc investigator's ussist:mc-: 
with the Canadian government. but that he only inrorrncd them that he had been deported from Canada. T. 28 
June 2006, p. 23. The investigator's 7 February 19<:JS 1·~·:r,_1rl s:.,1\l"c.,. as read inlo the transcript, "[i1n this regard. 
we inform I\.·1r. Z that it is premature to em !sage pr,:,:.L'·.<on fui- himself. as \1ell .:ts for members of his family, 
before the disclosed information i~ the suhjc<..·t of a•- nn cxhauc;ti\ c :malysi::. Iv, LilL' clllthorities of the Tribunal. It 
is at that moment that \NC shall be able to envisage \,a:-ious scenarios concerning his implication, his security, 
and his possible relocation. contingent urzi11 an officirtl. C'igncd deposition made b:, himself." T. 28 June 2006, P-
22. 
i 

I T. 27 June 2006, pp. 5-6; T. 28 June 201)6, pp. 3. 8. 
12 T. 27 June 2006, p. 21; T. 28 June 200(,, p. 9. 
13 T. 27 June 2006, pp. 27, 34-35. 
14 T. 28 June 2006, pp. 13-15. 
15 T. 27 .lune 2006, pp. 39-40. 
16 T. 27 .June 2006, pp. 40-43 (on the lisr. ,I'- :rnm'.":ler 381; 
17 T. 27 .lune 2006, pp. 45-47. The lndinrnent cliar!,'L"'- tl1-:- .0\crn:-.ed \1·ith tl1c nn11·dl·1 :1f Stanislas Sinihaghvc. 
a!.,;o knmvn <LS StanisL1s ~imbi7i. Sec \:; 0 -.·:1Lkd Irn.1:,.:1 °;c11t. X \-'L:1·L· 11 ::,n1).:;_ ',ll"J J,-.,_ is not ckcll' :f Witne'.',C' 
SFH vvas referring to the same person. 
18 T. 28 June 2006, pp. 12- I 4. 
1
') T. 28 June 2006, p. 6. 

20 T. 27 June 2006, p. 20. 
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The Rights of Suspcc/s 

8. Rule 42 of the Rules of Prm:edure and ':viuencc (!he "Rutcs··1. enlitled "Rights of 

Suspects During Investigation·•. stipulates !hat: 

(A) A suspect who b lu bl'. questic)ne;_i h) 111,._, Prosecutor '-'hall have the 
following rights, of which he shall b: i11lcmned by the Prosecutor prior to 
questioning, in a language he speaks a11d ur,dcrstands: 

(i) The right to be assisted by counsel of his choice ur to have legal 
assistance assigned to hi111 wiLhout payment if he does not have 

sufficient means to pay for it; 

(ii) The right to have the free assistance of an intnpreter if he cannot 
understand or speak the la,· ,_iciage to be used for questioning; and 

(iii) The right to remain silent. and to be cautioned that any statement 
he makes shali be recordcC: :rnd m.:1y be used in C\ 1dcnce.

2
' 

Rule 42 (B) governs the questioning of a sus1:·cct in the absence of counsel, and provides for 

the possibility ofa waiver of the right by the s"spcct: 

(B) Questioning of a ~u--;pcct sliaL 1wt proceed witlv111t the presence of 

counsel unless the suspect has voluntarily waived his right to counsel. In case 
of vvaiver, if the suspect subseque11th· e.\prc.sses a de.')irc to hm-c counsel, 
questioning shall thereupon cease, and :--hall only resume \Vhen the suspect has 

obtained or has been assigned counsel. 

9. In order to qualifi, lor the procedurni sateguards guarnnlccd under Rule 42 of the 
Rules of Procedure and Evidence (Lhe "Ruks"). the Accused would have to have been a 
"suspect" at the time of his meetings \Vith tht_, Prosecution inve~tigatnr:.;, Rule 2 of the Rules 
defines a suspect as "[ a_l person concern: ~g \Vhom the Prosecutor possesses reliable 
information which tends to shci\\ that he 1·,a:v have committed a crime over which the 
Tribunal has jurisdiction''. While the ev'dcnce presented during the rnir dire is no! 
conclusive, there is evidence that the Prosecut :un possessed information that the Accused had 
committed crimes over which ihe Tribuiul has jurisdiction. (liven this uncertainty and 
mindful of the rights of the Accu,cd. the Ch, .:1bcr finds that the 1\ccused should have been 
treated as a suspect during the meetings \Vith Frose...:ution invcstig~ttor:--. 

10. The Cliamber will now determine 11' c:ther the Ruic 42 proccdurnl safeguards have 
been met. The Prosecution did not advise the .•\ccused of his rights as enumerated in Rule 42 
(A) during any of the meetings. Nor do (1c circumstances ~uggcsr that the Accused's 
behaviour amounted to a knowing and vol~1nt::ry waiver of these rights as contemplated in 
Rule 42 (B). 

11. The Chamber is of the view that the 1crocedural safeguards of Ruic 42 have not been 
met. Relying on the principles enumerated c HWe. the Chamber is also of the view that the 
Prosecution has not discharged its burden oi' showing that the Accused voluntarily waived his 

21 In addition. Article 17 (3) or the Statute. ··1nvestl3,.1ion ::ind Preparation of the Indictment'', provides: "[i}f 
questioned_ the suspect sb~ill be cnti[ied w he assiskd by Ctiunscl nf his i>r il,·r (i\\ll choice'". Article 20 (4)(g} 
confers on any Accused the right "{nlr1'. ;:1 hl' Cllrnpc!lc~i tn L'-':..Lif; against him:.;'-·lrllr iier:..eli'or to coni'ess guilt". 
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right to the assistance or counsel. as required by Rule 42 (8). The Chamber will now decide 
on the appropriate remedy. 

12. Rule 95 requires the e,clusion of evidence "if obtained by methods which cast 
substantial doubt on its reliability or if its admission is antithetical lo. and would seriously 
damage, the integrit:-, of the pron:cdings··_ 

13. The Chamber notes that Rule 95 ch:s not require automatic exclusion of all 
unlawfolly obtained nidcnce." Rather. "in applying the provisions of Rule 95, this Tribunal 
considers all the rclc\·a11t circuiff":.a;:ccs and wi!i 011h c,cludc e\ idcncc if the inteurit\ of the 
proceedings would indeed otherwise be seriously· damaged".23 As stated by ~th~ ICTY 
Chamber in Dela/ii et al .. it is diflicult to imagine a statement taken in violation of the 
fundamental right to the assistanct: of counsel \Vhich would not require its exclusion under 
Rule 95 as being "antithetical to, and would seriously damage, the integrity of the 
proceedings".24 

14. The Chamber linds that keeping the CV of the Accused on the record would seriously 
damage the integrity of the proceedings. 

FOR THE ABOVE RI<:ASOI\S, THE CHA'vlBER EXPL"IGES the CV of the Accused. 

_/ 
Arusha, 29:' vc-mber :2006. d,H1..:: in [nc.lish. . ---- I 

;"'' M6""' Wd,>bccg d;tca l,£lSit,::-"~J/ 
Presid111~ Judge Judge 

[Seal ,,f the Tribunal] 

22 Prosecufor r Ri::imung11 c'I u!.. Dcci:-.in11 u11 Cnsimir Hi1imungu . .lus1in l\-fo;t: 0,1i cind Jerome Bicarnumpaka's 
V\/rittcn Sub111lssit1n:-. Co11u.::rni11g the hsu<..:s Raised at the I !caring ol' 31 tv1arch 2006 in Relation to the Cross 
Examination of" Wi111css .-~ugu.'>tin IC1:v i11~1:1nr:J ( Forn1c:·i \ I h( i_;\ ·1 r·i C). ! "'.\rn c111ber 2(J06. pc1rn.. 12 {"[k:imungu 
Decision··): Prosecuror \. f!rd;m11n. Case :\(l. IT-99-Jh- 1·. Dccisi\ln on Lhe Defence ··Ob_jection to [ntercept 
Fvidcncc" (TC). 3 Och1hcr 2fl01. p:1ra. _-;,~ 1·•/frc(jani11 D1..Yic.,i,_rn'":i 
11 Bi:::imungu Deci.\ion. para. !2: /!rosecu1or v Bizim11ng11 I!/ al.. Decision on Prosper tv1ugirnaern's Renev,red 
rvlotion to Exclude l !is Custodial St~1lc1nt:nts from Lvidcnce {TCL 4 Dccemher 2001. para. 29: Brdjanin 

Decision, para. 61. 
:a Frosecutor v. DeluliL' el al.. Case No. IT-96-21-T. Decision on Zdravko \focic's t\,,lotion For the Exclusion of 
Evidence (TC), 2 Septcml-..er 1997 riir:i ,,H: sec also B.1c12osura Dccisiun. parJ. 21. 
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