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1. The Appeals Chamber of the Intermations] Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Latv
Committed in the Temitory of Rwanda and Rwandan Citizens Responsible for Genocide and QOther
Such Violations Committed in the Territory of Neighbouring States, Between 1 January 1994 and
31 December 1994 (“Appeals Chamber” and “Tribunal™, respectively) is seized of: RV

- “Appellant Hassan Ngeze’s Motion to Order The Prosecutor to Disclose Material and/or
Statement/s of Witness EB Which Might Have Come in his Possession Subsequent to the
Presentation of Forensic Expert’s Report on Witness EB’s Recanted Statement [sic]”, filed
confidentially by Hassan Ngeze (*Appeliant™) on 19 June 2006 (“Motion of 19 June 2006™),
m which the Appellant requests the Appeals Chamber to order the Prosecutor to_ disclose

material connected with the mvesngatmns condusted by the Spec:a.l Counsel to the

Prosecutor in relation with the alleged perjury committed by Witness EB;!

- “Appecllant Hassan Ngeze's Urgent Motion for Leave to Presemt Additional Evidence
(Rule 115) of Witness ABC1 as per Prosecutor’s Disclosure of Transcript of Defence
Witness ABC1’s Testimony in The Prosecutor v. Bagosora et al. Filed on 22™ June 2006
Pursuant to Rule 75(F){(if) and Rule 68 of the Rules of Procedure and Evidence”, filed
confidentially by the Appellant on 4 Tuly 2006 (*Moticn of 4 July 2006™), in which he
requests the Appeals Chamber to admit into evidence the testimony of Defense Witness
ABC]1 given before the Tribunal on 13 June 2006 in The Prasecutor v. Bagosora et al., Case
No. IETR—SJS-&!I-T (“Bagosora et al. case™ and to call [the witness] to testify in the present
case;

- “Appellant Hassen Ngeze's in Person Urgemt Motion for Leave to Present Additional
Evidence (Rule 115) of Witness EB as per Prosecutor’s Disclosure Filed on 20% June 2006
of the Relevant Pages of the Gacaca Records Book Given Before the Gasaca on
[R.EDACTED]” filed confidentially by the Appellant on 14 July 2006 (“Motion of 14 July
2006™),% in which he sscks admission into evidence of the testimony of Witness EB given
before the Gacaca on {[RFEDACTED];

¢ See also Prosecutor's Response to “Appellant Hassan Ngeze’s Moticn to Order The Progecutar ta [iselase Materisl
and/or Statement/s of Wimess EB Which Might Have Come in his Possession Subsequent to the Presenrstion. of
Forensic Expert’s Report oo 'Wimeas EB’s Recanted Statement™, 26 func 2006 (“Responss to the Mgtion of 19 June
2006") and Appellaat Hassan Nipeze’s Reply to the Prosecutor's Respanse to “Appellant Hassan Ngezo’s Motion to
Order The Prosscutar to Disclose Maerial and/or Statcments of Witness EB Which Might Have Con¥ in his
Possession Subsequent to the Presemtation of Forensic Expert’s Repart on Witness BB’s Recanted Statement”,. 30 Jyne
2006 ("Reply to the Response o the Moticn of 19 June 2006™).

% See also Prosacutor's Response 1o “Appeliant Hassan Mgeze's Urgent Mation for Leave to Prescot Additional
Evidence (Rule 115) of Wimess ABC1 as per Prosecutar’s Disclosure of Transcript of Defence Witess ABCI%y
Testimony in The Prosecutor v. Bagosora et gl Filed on 22™ June 2006 Pursuant to Rule 7S(F)(ii) and Rule 68 of the
Rules of Procadure and Evidence”, filed confldentially on 13 July 2006 (“Response to the Mation of 4 Fuly 2006) and
Reply to the Prosecuior’s Response w0 “the Appellmmt Hassan NMgeze’s Urgent Moticn for Leave to Present Additional
Evidence (Rule I15) of Wimeas ABC] a5 per Prosecotor's Discloswe of Transcript of Defence Witnass ABCI's
Testitnony in The Prorecutor v. Bugosora et al. Filed on 22™ June 2006 Pursuant to Rule T5(F)(ii) and Ryle 68 of the
Rutss of Procedure and Evidence”, filed confidendally om 20 July 2008 (“Reply to the Response lo the Motion of 4 July
20067). The Appeals Chamber notes that the Response (o the Motien of 4 July 2006 was served on the Appellanr’s
Counsel by hand-delivery on 17 July 2006. Therefore, tha Appeals Chamber considers tha Reply to the Respense to the
Mopticn of 4 July 2006 to be filed timely.

7 This Motion had initially been filed by the Appellant tn person on 3 July 2006 bnt wus returned to him as deficiendy
filed in light of the Omder Concerning Filings by Haasen Ngeze dated 24 May 2004 and Order to the Registrar daed 26
November 2004. On 14 Tuly 2006, the said Motion was forwarded to the Appeals Chamber by the Appellant’s Counssl.
On 21 September 2006, fcl.lowmg the Appeals Chamber’s Declslon on Hassan Neeze’s Motions Concerning Restrictive
Measures of Detention of 20 September 2006, the appellant’s Counsel requestsd the Registrar (with copy ‘o the

-

Case No, ICTR-59-52-A 2 27 November 2006

.

N

U




04,12

‘08 14:29 FAX 0031705128932 ICIR [Aoos

8935!11,‘

- “Appellant Hassan Ngeze's Urgent Motion for Leave to Present Further Additional
Evidence (Rule 115) of Witness EB”, filed confidentially by the Appellant on 28 August
2006 ("Motion of 28 August 2006™), 'in which he requests the Appeals Chamber to admit

nto evidence “the addifional exculgatory staternent of wimess ED [...] alurming Ris
recanted statement of 5™ April 20057;

- “Prosecutor’s Motion Pursuant to Rule 115 to Admit the Envelopes in Which Copies of
the Letter Purportivg to Be a Statement From Witness EB Were Received”, filed
confidentially by the Prosecutor on 7 September 2006 (“*Motion of 7 September 2006™), in
which the Prosecution secks admission of the envelopes in which copies of the alleped
recantation statement of Witness EB were 1eceived by the Office of the Prosecutor &s

ii.. 1 'i _ t. "

1. PROCEDURAL BACKGROUND

2. Trial Chamber I of the Tribunal (“Trial Chamber"”) rendered its Judgement in this case on 3
December 2003.> The Appellant filed his Notice of Appeal on 9 February 2004,° amended on 9
May 2005,” and the Appellant’s Brief on 2 May 2005.F The Prosecution filed its Respondent’s Brief

on 22 November 2005.° The Appellant replied on 15 December 2005.1¢

3. By its Decision of 23 February 2006, " the Appeals Chamber edmitted as additional
evidence on appeal handwritten and typed copies of Witness EB’s purported recantation statcmcnt
dated April 2005 (“Recantanon Staternent”)'? and the Forensic Report of Mr. Antipas Nyan_]wa, an

Presiding Judge in the present ¢ase) to “trem gll filings of flassan Nge2e's Motion in person and {orwarded by
[Coumsel] 29 having been withdrawn”, On 25 September 2006, the Registrer requested the Appellant’s Counsel to
address to the Regisirar and the Appeals Chamber a precise list of motions that he wishes to withdraw, Up to date,. no
comnmunication in this regard has been received from the Appellant's Counsel. In these circumstances and in light of the
Pmctce DlIEthDﬂ on Withdrawal of Pleadmgs the Appeals Clmmber cormdcrs ﬂle Motl.un of 14 Iuly 2006 Mthd.mva'n.

Withdraw Appeal R.l.‘:gardmg tha Pleﬂdmg of Jaint Dm:mual Entcrpme in a C‘nunt uf Cumphmty in Geunocide, ‘25
August 2006, para, 4, aad Prosecutor v. Aloys Simbe. Case No, ICTR-01-76-A, Notles ot Prosceutar’s Motion
Withdrawing Motion Regarding Confidential Filings, 17 May 2004, p. 2).
* Sa¢ Prosecutor's Response to “Appellant Haasan Ngeze's Urgent Motion for Leave w Present Further Additional
Evidence (Rufe 115) of Witness EB”, {iled confidentially on 7 September 2006 (“Response to the Motion of 28 Au,gust
2006") The Appellant has not filed a reply to the Response to the Moton of 28 August 2006,
¥ The Prasecuior v. Ferdinand Naekimana et o, Case No. ICTR-99-52-T, Judgement and Sentence, 3 Decemba% 1603
(“Triai Judgement"). S
Defence Nou-:.c of Appeal (Pu.rsua.n: to 108 of Lhe Rules of Procedure and Evidenee), 9 Februery 2004.

=

\.-lUl E) LELRCN ] ji LA J l.-w.u
’ Canﬁdentmi Appellnnt 8 Bnef (Pu.rsuam to Rule 111 pf the Rules of Procedwre and Evidence), 2 May 2005.

® Consolidated Respondent’s Brief, 22 November 2005.
'* Appellant Hassan Ngeze's Reply Brief (Article 113 of the Rules of Procedures and Evidence), 15 Deceraber 2005.
' Confidential Decision on Appellant Ngeze’s Six Motions for Admission of Additiongl Evidence on Appeal and.’m'
Further Investigation at the Appeal Stage, 23 February 2006 (“Ngeze Decislon on Addstional Evidencc™).
1 Ngeze Decision ou Additional Evidence, para. 29; Confidensial Decisjon on the Prosecutor®s Motion for an Drder and
Directives in Relation to Evidentiary Hearing on Appeal Pursuant to Rule 115, 14 June 2006 (“Decision of 14 June
2006™), p. 3.
Y Repuont of the Forensic Docume'nt Ezaminﬂr Inspector Amtipas Nyanjwa, dated 20 June 2005, Annex 4 to the

rr T 3 Aditiomat Suly - RESDOIGE 10 ADpelant assT NEEZE 5 L oL ‘all. O LEaveE 10 FTasSEnm
Additicnal Bvidence (Rule 115) of Wimess EB™, filed conﬁde.nl:mlly on 7 July 2005 (“Foreasie Repart™), See Ngeze
Decivian on Additional Evidence, para. 41,
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115 of the Rules of Procedure and Evidence of the Tribunal (“Rules”), and ordered that Witness EB

be heard by the Appeals Chamber, pursuant to Rules 98 and 107 of the Rules."*

4, On 14 June 2006, the Appeals Chamber dismissed the Prosecution’s request for an order to
the Appellant to produce the original handwritten and typed versions of Witness EB’s purported
Recantation Statement, and ordered Witness EB to appear, as a witness of the Appeals Chamber, at
an evidentiary hearing, pursuant to Rule 115 of the Rales.!” By the same decision, the Appeals
Chamber medified the protective measures applicable to Witness EB and prohibited thej_':j:ié:ﬁés,
their agents or suy person acting on their behalf from contacting Witness EB, uniess ‘expressly
authorized by the Appeals Chamber. ' -

5. On20 June 2006, the Prosecution disclosed extracts from the [REDACTED] Gacscg Record

Book, dated [REDACTED], which it asserts to be relevant to Witness EB’s tt.‘.stimrmy.l‘fr The
Appeals Chamber recalls that this material canmot currently be considered as tendered into evidence
end will therefore not address its contents at the present stage.w On 22 June 2006, pursuant to Rules
75 (F)(ii) and 68 of the Rules, the Prosecution disclosed the transcrpt of Witness ABCl's
testimany in the Bagosora ef al. case dated 13 June 2006.'°

6. On 3 August 2006, the Prosccution informed the Appollant aud the Appeals Chamber that it
received, on 6 July 2006, a copy of the statement purportedly written by Witness EB dated-:is. or:16
December [year illegible] “affirming his earlier recanted statement” (“Additional Statement™)
The copy of the said document (in Kinyarwanda with a translation into Frenck) was transmilted by
the Prosecution to the Appellant on 17 August 2006.2' The English translation was trimsmitted to
the Appellant on 22 August 2006.%*

7. On 13 September 2006, the Appellant requested the Prosecution to transmit to him the
transcript of Witness WFP10 [DW20] testimony in The Prosecutor v, Casimir Bizimungu et al.,

Case No. ICTR-99-50-T (“Bizimungu et al. case”) dated 1 through 4 September 2006, partly given
in closed session, which, in the Appellant’s belief, “contains exculpatory evidetice and is relevant to

'4 Ngeze Decision on Additional Evidence, para. §1. ) e
'* Decision of 14 June 2006, p. 5. .

" Ibid., p. 6.

7 [REDACTERD].

¥ See supra, at foomose 3.

12 Disclosure of Transeript of Defence Wimess ABC1’s Testimany in the Prosecufor v. Bagosora et al Putsuant to
Rule 75(F)(ii) and Rule 68 of the Rules of Procedurs and Evidencs, filed confidentially on 22 June 2006 (“Disclosure of
22 June 2006™). . ;

* Request for a Further Extension of the Urgenr Rem'z'criwlMemurss in the Case Prosecutor v. Hassan Ngere,
pursuant ic Rule 64 {of the) Rules Covering the Detention of Persons Awaiting Trial or Appeal Before the Tribunal or
Qﬂldwire Deatained on the Authority of the Tribunal, filed confideatially on 3 Angust 20006, ] ,

2 Follow up to Prosecutor’s Response to [...] Cormrespondence Dated 15 August 2006 Regarding “Request for Supply
of Capy of the Statement of Witnesz EB Dated 15% December 20057, filed confidentally on 22 August 2006. .

Cage No. ICTR-99-32-A 4 27 Navember 2006 ‘_\F'H
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the evidentiary hearing of the witness EB before the Appeals Chamber”.”® Ou 4 Octob:r%%%g,fge
Prosecution responded that it was not in a position to accommodate this request because 1t 15 too
general.” The Prosecution also affirmed that, upon review of both the closed and open session
transcripts of Witness WFP10’s testimony in the Bizimungu et al. case, it “has not found any
exculpatory material within the meaning of Rule 68(A) of the Rules”, specifying that the only

mention of Witness EB was made in open session and is thus available to the Appellant.2’

O. MOTION OF 19 JUNE 2006

3. The Appellant reguests the Appeals Chamber to order the Prosecution to disclose material
related to investigations into the alleged perjury committed by Witness EB which may have come
inte its possession after the filing of the Forensic Report® The Appellant submits that such materjal

is necessary for the preparation of his defence and cross-examination of Witness BB durin_g the
evidentiary hearing.?’ He suggests that the Appeals Chamber can order the production of additional
evidence from either party under Rule 98 of the Rules.”®

9, The Prosecution responds that the Motion of 19 June 2006 should be dismissed. Fi'rs.t, the
Prosecution contends that it ie well aware of its ongoing obligations under Rule 68 of the Rules and
has acted in full compliance with thern, notably by making its Disclosures of 20 and 22 June 2006,
and will continue 1o do 50.*® Second, it maintains that since the Motion of 19 June 2006 does not
refer to any specific document, it amounts to a “fishing expedition”.*® Third, the Prosecution
submits that any material uncavered by the Special Counse! during her investigation is privileged
and protected by the provisions of Rule 70 (A) of the Rules and thus, will not be disclosed, except if
it falls within the scope of Rule 68.' Lo

10, The Appellant replies that he is not asking for eny material relating to the Special Counsel’s
report, but for “the material or statement related to the witness EB only”,*? and notes that “jt is not

clear from the Prosecutar’s response as to whether the Prosecutor has got any further staternent

bl

B Request for the Supply of the Court Testimony of Witness Teatifying under the Pseudo Name WFP10 [DW20] m
Government 1 Cass No. ICTR-99-50-T, Bizimumgu ct al. Given during 1™ Septernber tp 4% September, 2006, as
rovided under Rule 68 {A) and (B) of the Rules of Procedurs and Evidence, filed confidentially on 13 September 2006.
Response to [...] “Request for the Supply of the Court Testimony of Witness Testifying under the Pscuda Name
WFP10 [DW20] in Govermment 1 Case No. ICTR99-50-T, Bizimuwgn et al. Given dhring 1" September to 4*

September 2006, as provided under Rule 68 (A) and (E) of the Rules of Procedure and Evidence”, 4 Octaber 2005,
ara. 2. ’

Ibid., paru. 4.
¥ Motlon of 19 June 2006, paras 1, 3.
27 1bid., pera. 4.
2 Ibid., para. 6.
¥ Response 1o the Motian of 19 Juns 2006, para. 3.
¥ rbid., paras 2, 4.
3! Ibid., para. 6. _
% peply to the Response to the Motion of 19 June 2006, paras 1-2.

Case No, ICTR-99-52-A 5 27 Noveraber 2006 '
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documents should be disclosed”.® Finally, if an accused wishes to show that the Prosecution is in
breach of these obligations, he/she must identify the material sought, present a prima facie showmg
as to its probable exculpatory nature, and prove the Prosecution's custody or control thereof. 41'Evén
when the Defence satisfies the Chamber LhaI'the Proseention has failed to comply with its F.ule 68
obligations, the Chamber will examine wheth:r the D:fcncc has actually been prejudiced by such
failure before conzidering whether a remcdylL appropriate,

12.  Under Rule 70(A) of the Rules, “repdrts, memoranda, oz other internal documents prépared
by a party, its assistants or representatives inl nnection with the investigation or preparation of the
case, are noi subject to disclosure or mﬁﬁcaﬁon" under Rules 66 and §7. Pursuant to Rule 70(B),
with respect to information provided to the Prosecuuon on a confidential basis and used “snlcly for
the purpose of generating new evidence”, the Prosecution shall not disclose it to the Defencs 1m1'ess
it obtains the consent of the persan or entity providing such information and, in any event, ca_umot
tender it into evidence without prior disclosul'c to the Defence. S

13, The Appeals Chamher recalls that en 7 July 2005, the Prosecution confidentially filed Ti]e
“Prosecutor’s Additional Submissions in Rﬁsponsc to ‘Appellant Hassan Ngeze's Urgent Motion
for Leave to Present Additional Evidence (Rule 115) of Witness EB™”, in which it disclosed certain
results of the investigations with respect fo Witness .EB.*’ These submissions were taken into
account by the Appeals Chamber when a;iscssing the prima facie credibility of Witness ER’3
additional evidence.” On 7 April 2006, the Prosecution specified that, although it was not in the
position to provide a daie for conclusion of the investigations, it was taking the necessary ml:asutes
in order to ensure the communication of the results as soon as possible.”” The Appeals Chzxﬁher
notes that the Prosecution continually refers to issues related to Witness EB in its sutfmis..;iops
concerning the resirictive measures applic{ablc to the Appellant, notably “in the conieud of tin_a
ongoing investigations, led by the Special}r Counsel to the Prosecutor”.™ It notes, inter alid, that
such measures are still necessary, “including in light of the recent letter, purportedly written by
wiiness EB, with multiple copies matled, flr-om both Rwandz and Tanzania, to three Prosecution®s

!
1
|

* Bralo 30 August 2006 Dceision, para. 30; Blashc 26 September 2000 Decision, para. 40; Blakiid 29 Oc‘taber 1997
Decision, parm. 32.

“ Bralo 30 August 2006 Decision, para. 30; BIotHE6 September 2000 Decisian, para, 49.

“ Bralo 30 August 2006 Decision, para, 31; Kafelijeli Appeal Judgament, pare. 262; Bredanin 7 Dac-amba 20154
Decigign, p. 3.

* Bralo 30 August 2006 Decision, pata, 31; Kajelijell Appea! Judgement, pare. 262; Krstié Appeal Judgement, para.

153; see also Prosecuior v, Edovuard Keremera et a!. Case No, ICI'R 98-44-T, Oral Decision tm Stay ofP:occcdlng,s.
16 February 2006, pp 4 and 8-9

“ MEDACTED]. :
* Weaze Declsion on Addidonal Evidence, para. 20
3 Status Conference, T. 7 April 2006, pp 19-20.
* IREDACTED)].

Case Na. ICTR-99-52-A 7 27 November 2006
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obligations to disclose exculpatory or other relovant materiel > Finally, the Prosecution has

specified that it did not provide copics of the Additional Statemnent to the Appeliant pnor.to his
request of 15 Anpust 2006, since the docurnent was at the same time addressed to the Appellant and
his CounssL®® In these circumstances, slthough the Appeals Chamber accepts the Appellant’s

argument that in the present circumstances he eannot identify with moere precision the nature-of the
material to which he seeks access, it finds that the Appeliant has provided no indication of any
failure of the Prosecution to comply with its disclosure obligation. Therefore, for lack of evidence -
to the contrary, the Appeals Chamber considers that the Prosecution is acting in good ﬁith.’ﬁ‘ In
light of the above, there is no need for the Appeals Chamber to order the Prosecution to @ﬁmly
with its Rule 68 obligations, since “folnly where th;e Defence can satisfy a Chamber that the
Prosecution has failed to discharge its obligations should an order of the type sought [...] te be

contemplated™.’

16. In addition, while the parties do not refer to Rule 66(B) of the Rules, the Appeals Chamber
notes that the Appellant’s request appears to fall under this provision since he is seeking aceess to
documents that would be material to the preparation of his defence with respect to the 'crosg-
examination of Witness ER at the evidentiary heaiiug or might be intended for nse by the
Prosecuﬁnn as evidence on that occasion. It has a]rcady been clarified that Rule 66(B) aﬁplich to
apnclla’w proceedings and that, consequently, the Prosccutmn, on request of the Defence, “has 10

permit the inspection of any material which is capabfe of being admitted on appeal ar which may
lead to the discovery of material which is capable ofj being admitted on appeal”.® In this respect,
the Appeals Chamber recalls that “purely inculpatory|material is not necessarily immaterial for thé
preparation of the Defence™ and that the Prosecution should instead consider “(a) whether the issues
to which the materia] relates are subject of a ground of appeal” or “(b) whether the umrenal could
reasonably lead to further investigation by the Defcncc and the discovery of additional e*ndnncc
admissible under Rule 115 of the Rules™. " Therefore, the Appeaie Chamber proprio moty d.m:cts

the Prosecution to apply the above-mentioned criteria in order to determine whether it is in
possession of any documents that are material to the ;Earcpamtidn of the Defence, with the sxception
of Rule 70 material as discussed above, and then rerjum if necessary, to the Appeals Chamber f;ﬁ'
permission to withhold any information provided by rfhcse sources under Rule 66(C) of the Rp.lci. '

* Dis¢losure of 20 June 2006, para. 4 (the Appeals Chamber notes that the Prosecution did not spegify whether this
dsclonme was made under Rulc 68 of the Ruleg); Disclosure of (22 June 2006. para. 2 (it is mentioned in para, 1 that the
disclosure is made purcusnt to Ruoles 68 and 75(F)(ii)).
” Monon of 7 Septm:nbt:r 2006, para. 13,

B YIEWE 5 (v i i s
Duucm‘l:ler 2004 Degision, p. 3; Bla!'kié 25 Saptamhcr 2000 Deulxsmn, par 45
’7 Bra!a 30 Avgust 2006 Dec:s:an. para. 31; Blaskié 26 Scptember 2000 Decision, para. 45. '
% Prosecutor v. Radislav Krstié, Case No. 1T-98-33-A, Confidensial Decision on the Prosecution’s Mut:cm o Be

R.chmd of Ohligation to Disclose Sensitive {nformation Pursuant to Rule 6&(C), 27 March 2003, p- 4.
P
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17.  Finally, the Appeals Chamber rejterates that, in’compliance with jts Decision of 14 Tune
2006, pot only the parties, but also their agents or any other persons cu their behalf, are prohibited
from contacting ot interfering with Witness EB. ' !

=

III. ADDITIONAL EVIDENCE

A.  Applicable Law

18.  The Appeals Chamber recalls that according to the jurisprudence of the Tribunal and that of
the International Criminal Tribunal for the Former Yugoslavia (“ICTY™), an appeal pursuant ta
Article 24 of the Statute aof the Tribunal (Article 25 of the Statute of the ICTY) is not a trial de novo
and is not an opportunity to remedy any “failures ar oversights” by 2 party during the pre-trial aﬂd
trial phases. %

19.  Rule 115 of the Rules provides for a corrective measure on appeal, and its purpose is 1;6 deal
“with the situation where a party is in possession of material that was not before the court of ﬁIst
ingtance and which is additional evidence of a fact or issue litigated at trial”,"" According to this
provision, for additional evidence to be admissible on appeal, the following requirements must be
met. First, the motion to present additional evidence should be filed “not later than thirty days from
the date for filing of the briefin reply, unless good cause or, after the appeal hearing, cogent reé.son{i
are shown for Further defay”.®® Second, the Appeals Chamber must find “that the additional
evidence was not available at txlal and is relevant and credible.” When determining the avaﬂab:hty
at trial, the Appeals Chamber is mindful of the following principles:

[TThc party ln question must show that it sought 10 make “appropriate vse of all mechanisms of
protection end compuision available under the Stahuz and the Rules of the Imermatbonal Tribunal . "
to bong evidence [...] befors the Trial Chamber™ In this conpection, Commsel 13 expected to. :
apprise the Trial Chamber of alt the diffirultes he or she emecunters in obfaining the evidenee m
questior, including eoy problems of mtimidation, and his or her inability to locaty certain -
witaesses, The cbligaton to apprise the Trial Chamber constitutes not only s frst stap in
exercising due diligcnce but also a means of self-ptowctmn m that non-cooperetion of the
prospective witness is recorded cun!empomneuusly

L

PN

% Prosecutor v. Jean-Pau! Akayesu, Case No. ICTR-96-4-A, Judgement, 1 June 2001, pare. 177; Declsion on Appéllam .
Hassan Npeze’s Motion for the Approval of the Investigation =t the Appeal Stage, Case No. ICTR-98-52-A; 3" May
2005 (“Decision an [avestigation™), p. 3: Decizion on Jean-Bosco Barayagwiza's Extremely Urgent Motion for Leave
to Appoint an Investgator, Case No. ICTR-99-52-A, 4 October 2005 (“Barayagwim Decision of 4 October 2005™), p.
3; Mpeze Decision on Additional Evidence, para. 5; Decision on Appellant Hassan Ngezs's Moation for Appiova of
Purttwx Lavestigations on Specific Information Relating to the Additional Evidence of Potential Witnesses, Case No.
ICI'R 09-52-A, 20 June 2006 (“Ngeze Decision on Further Investigations™), para. 4.

! Prosecutor v. Zoran Kupresidc et al., Cass No. IT-95-16-A, Decision on the Motions of Drago Josipovid, Zoran
Kupredkié and Viako Kupreski¢ to Admit Additiona! Evidetice Pursuant to Ruls 115 and for Judicial Notice to be
Taken Pursuent to Rule %4 (B), 8 May 2001 (“Kupreikié et al Declslon of 8 May 2001"), pare. 3; Bmyagma
Decision of 4 October 2005, p. 4; Mgeze Decision an Additional Evidence, para. 6.

S Rule 115 (A) of the Rules as amended on 10 November 2006,
& prosecutor v. Andrd Niaeeruwrn, et al., ICTR-99-46-A,, Decision on Prosscution Motian for Admiasion of Additional
Bvidence, 10 December 2004 (“Nra,garura er al. Decision of 10 December 2004, para_ 9. [internal refercnces omitted).

Casa No. ICTR-99-52-A 10 27 November 2_0-06" ] ‘TT-‘T

- o 0©0nmnmnmm |



04/12 '0D8 14:36 FAX 0031705123932 ICTR o1l

EQEB}H
With regards to relevance, the Appeals Chamber will consider whether the proposed evidence

sought to be admitted relates to a material issue. As te credibility, the Appeals Chamber mJl only
refuse to admit evidence at this stage if “it is devoid of any probative value in relation to a decision
pursuant to Rule 11 5% without prejudice 10 a determination of the weight 1o be a.Efordcd,_ﬁf

20. Once it has been determined that the additional evidence meets these conditions, the
Appeals Cbamber will determine whether the evidence “could have been a decisive factor in
reaching the decision at trial."* To satisfy this, the evidonce must be such that it could have had an
impact on the verdict, i.e. it could have shown that a conviction was unsafe.”’ Accordingly, the
additional evidence must be directed at a specific finding of fact related to a conviction or to the

Senfence.

21. Although Rule 115 of the Rules does not explicitly provide for this, the Appeals Chamber
has considered that, where the evidence is relevant and credible, but was available at trial, or could
have been discoversd through the exercise of due diligence, the additional evidence may still be
admitted if the moving party establishes that the exclugion of the additional evidence would amount

to a miscarriage of justice inasmuch as, had it been adduced at trial, it would have had an 1mpact on
the verdict,®

22.  Finally, the Appeals Chamber recalls that, whether the evidence was available at trial or not,

the additional evidence must always be asseased in the context of the evidence presented at trial,

and not in isolation.”

* Prosacutar v. Stanislav Galié, Case No, TT-98-29-A, Decision on the First and Third Rule 115 Motions o Presint
Additione] Evidence Before the Appeals Chamber, 30 Jume 2005 ("Galté 30 June 2003 Decision™), para. 95; Emmarnuel
Ndindabakizi v. The Prosecutor, Casa No. ICTR-01-71-A, Decision on the Adonssion of Addinong] Evidence, 14 A
2005, p. 6; See also Prosecutor v. Mladen Naletllld & Vinko Martinovié, Cuse No. TT-08-34-A, Judgemeat, 3 May
2006, para. 402; The Prosecutor v. André Niagerura er al., Case No. ICTR-99-465-A, Decision on Prosecution Motion
for Admission of Additionz] Evidence, 10 December 2004, para, 22; Georges Anderson Nderubumwe Rutagunda v. The
Prmecu:or Cas¢ No. ICTR-96-3-A, Judgement, 23 May 2003 para 2646.

¢ prosecutor v. Zoran Kupreskic ot al,, Case No, [T-95-16-A, Decition on Motoos for the Admission of Add.u:l.unl
Evidence filed by the Appellants Vlatke Kupreiki€, Drage Joalpovié, Zoran Kuyprefkié snd Migas Kupreflad,
26 February 2001, pare. 29; Kuprefkié Appesl Judgement, par. 63; Provecwtar v. Blafkié, Case No. IT-95-14-A,
Decisiont ob Evidence, 31 Octcnber 2003 ("Biatkid Decision of 31 Dctubur 2003"), p. 3: Neeze Decition on Ad&hm.a.l
Evidence, para 7; Ngeze Decition on Further {nvestigations, para. 3.
* Rule 115 (B) of the Rules,
7 Kupredki Appeal Judgement, pava. 68; Prosecutor v. Radislay Krsdic, Case No. TT-98-33-A, Dccision on Application
for Admission of Additional Evidence on Appeal, § August 2003 (“Krsiié Decision of 5 August 2003, p. 3; Bl
Dacision of 31 October 2003, p. 3: Ngeze Decision on Additonal Evidence, pam. 8; Ngeze Decision on Further
Invegtigations, para_ 6.
® Kgjelfjelt v. Prosecutor, Case No. ICTR-98-44A-A, Decision on Defence Motion for the Admission of Additonal
Evidence Pursuant to Rule 115 of the Rules of Procedure and Evidence, 28 October 2004 ("Kafelijeli Decision of 28
October 20047), para. 11; Ntagerura et al. Decision of 10 December 2004, pare 11; Ngeze Decision on Additional
Evidence, para, 9; Ngeze men on Further Investipations, pam. 7.
#® hevénal Kajelijeli Decision of 28 Octaber 2004, para, 12; Ntagerury ef al. Decision of 10 Decernber 2004, pam_ 12
Ngeze Detision on Additional Bvidence, para. 10, Ngeze Dcoision em Further Inveatigations, para, See alsa Bladlis
Deeision of 31 October 2003, p. 3; Momir Nikolid v, Prasecwutor, Cass Ne, IT-02-60/1-A, Decision on Motion to Adomit
Addincnal Evidence, Deccmbe'r 2004, pare 25, -
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B. Motion of 4 July 2006

Submjissions of the Parties

23.  In his Motion of 4 July 2006, the Appellant seeks the admission of evidence from Witness
ABC1 which, he contends, shows that ({) testimony provided by other Prosecution Witnesses u;ras
false;® and (i) the Appellant was not a party to the killmgs which occurred on 7 April 1924, in
Gisenyi.”' The proffered evidence consists of transcripis of Witess ABC1's testimony on 13 Juge
2006 in the Bagosora et ai. case, including testimony given in closed session.”™ The Appullant also
prays the Appeals Chamber to call the witness 1o testify in the present case.”

24,  The Appellant submits that this evidence became available to him only after the Disclésure
of 22 June 2006,” despite the exercise of due diligence,” He submits that it is relevant to the issue
relating to his innocence,’® since it does not implicate him in the killings of 7 April 1994 in Gisenyi,
which is in “complete contradiction” with Witness EB’s testimony of 15-17 May 2001”7 Jn
consequence, according w the Appellant, if accepted, thus new evidence will “Belic the
prosecution’s story narrated by PWs [sic] AGX, Serushago, and AHI” and overtum the Trial
Chamber’s factual findings at paragraphs 812, 836 and 837 of the Tria) Judgement,” thus affecting
the verdict.”” Stressing that the finding of credibility of Witness EB was “based upcml( falge
gvidence”, the Appellant avers that the non-admission of Wiitness ABC1’s testimorry will rcsu]t ma
miscarriage of justice,*

25, The Prosecution opposes the Motion of 4 July 2006 and submits that it does not meet the
threshold criteria for admission of additional evidence pursuant to Rule 115 of the Rules,”' First, the
Prosecution argucs that the Appellant has not shown that the material was unavailable at trial. It
contends that Witness ABC1 and the Appellant knew each other and the Appellant thus could have
sought to contact [this person] as a potentially useful witness in support of his alibi defence.®

Second, the Prosecution maintains that the evidence is not relevant to a maierial i1ssuc, since
Witness ABC! only testified [as to not having seen] the Appellant at [Barnabé Samvura's] house on
the morning of 7 April 1994, and not about the Appellant’s activities outside that house on-that day,

T

" Mation of 4 July 2006, para. 5a.
’Jbi:i paras 2, 4. [REDACTED]

Motlcm of 4 Inly 2000, preliminary para. a
M tbid., preambulary para. c.

™ Ihid , paras 1, 3.

" Jbid., para. 10.

s }bid paras [0-11.
J’bm’. paras 2, 4, fogmote 1, with reference to the Bogosora ef al. case, T, 13 June 2006, pp 9-14, 16.
Ibhf para. 5,
7 fhid., para. 10.

% fhid., parn. 6.

¥! Responsa to the Motion of 4 July 2006, paras 2-3.

vyt
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in and around Gisenyi. £} The Prosecution adds that “whether or not a meeting actually tooks?allzézgkit; -
not materially relevant 1o the facts underpinning the Appellant’s conviction”, 8 the material issue, as
presented by Witness EB, being the fact that the Appellant spoke through a loudspeaker, in the
street, inciting Interahamwe to kill Tutsis.® Third, the Prosscution comtests the credibility of
Witness ABC1 and subruits that there is evidence in the Bagosora et al. casc that contradicts [the]
testimony [provided by this witness]®® Finally, the Prosecution submits that, in any ovent, the
Appellant does not demonstrate that the evidence would or even could have affected the \rerd1ct at
trial ¥ It points out that the Appellant does not explain why the Trial Charuber would have
preferred Witness ABC1’s evidence to that of Witness EB* or to that of other witnesses concerming
his participation in the genocide.”

26.  In his Reply to the Response to the Motion of 4 July 2006, the Appellant underlines that te
Prosecution’s contention that the proffered evidence is irrelevant coniradicts the fact that it was
disclosed 1o him under Rule 68 as exculpatory and relevant.” He maintains that thers is no reason
to doubt Witness ABC1's credibility, who is an eyewitness and the “most natural vs;iméss to
describe the true facts which occurred on 7% April, 1994, at [Samvura’s] house” ' He adds that amy
reference to the evidence of Witness EB is not appropriate at this stage in light of the upcéming
evidentiary hearing,” Fipally, the Appellant concludes that even if another eyewitness’ (Witness
ER) t&sﬁincmy gave a different version of the incidents of 7 April 1994, Witness ABC1’s evidénce
“is relevant as in that situation according to the principle of evidencs neither of the version[s] could
be accepted as true”.™

Discussion

27.  As a preliminary matter, the Appeals Chamber considers that there is good cavse for the late
filing of the Motion of 4 July 2006. Witmess ABC1’s testimony in the Ragosora et al. case, dated
13 June 2006, was made, in the relevant parts, in closed session. The Prosscution disclosed the
comesponding transcript on 22 June 2006 and the Motion of 4 July 2006 was filed soon the:r:aﬁar
The Appeals Chamber therefore recognizes the Motion of 4 July 2006 as timely.

Ib:d paras 4-6.

B fbid., paras 7-8. According to the Prosecution, the Appeltant’s interpretation of the scope of thms ABCI [
testimony is prossly exaggerated snd can only stand for the proposition thet she did not sse the Appellant at
E.amvura 9] bouse thar moming, a fact that has no relevance to the Appellant’s conviction.

Response ta the Motiom of 4 July 2006, para. 9.

'S Ibid., para, 10.

'ﬂzmi paras 8 and 11. [REDACTED]

7 Response to the Motion of 4 July 2006, para, 12.
¥ (bid., para. 13.

'%b:d paras 14-13, I
chly 1o the Response to the Motion of 4 July 2006, paras 1 and 3. -
 fbid., paras 4-5. .
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28.  However, with respect 10 the availability of the proffered evideuce at trial, thesx:;ypzpﬁe;a:ll:—!
Chamber agroas with the Prosecution that the Appellant failed to exercise the due diligence required
for the evidence to be admissible on eppeal. The Appeals Chamber recalls that “the mere fact that [a
witness] gave evidence in another case and that the Appellant was not aware that [the witness was]
in possession of this information until then does not in itself suffice to demodstrate lmavailz'!?ility of
the evidence 8t tral.”™ The Appellant must demonstrate ithat the “proffered evidence was nq',t
available to him at (rial in any form™ and that he had made use of all mechanisms of protcctio;i ang
compulsion available under the Statute and the Rules to bring the evidence before the -Trial
Chamber.®® In the present case, the Appellant has not shown why he could not call [Witness ABCI]
[REDACTED)] as a Defence witness at trial in order to refute the evidence provided by Witness EB
stating that, on the moming of 7 April 1994, he saw the Appellant go into the compound of
Samvura’s house together with many Interahamwe. Therefore, the Appeals Chamber is not satisfied
that this evidence was unavailable at trjal.

29.  As to the relevance and credibility of the proffered evidence, the Appeals Chamber is
satisfied that the prima facie requircments have been met. The testimony of Witness ABCY in’ fe
Bagosora et al. case is, on its face, in contradiction with the testimony on the seme evernts given b}
some of the Prosecution witnesses ib the present case, and that of Witness EB in particular, The
cvidence- in question thus appears to have some relevance to the Trial Chamber’s findings on the
credibility of these witnesses as well as to its factual findings with respect to the Appeltant’s
participation in the killings that took place in Gisenyi on the moming of 7 April 1994.% Without
prejudice to the Trial Chamber’s findings in the Bagosora et al. case as to the credibility of Witness
ABC1 and considering ths fact that the testimony was given under solemm oath, the Appeals

Chamber is satisfied that the proffered evidence is prima facie reasonably capable of belief or
reliance.”’

¥ Reply to the Response o the Motion of 4 July 2006, paa. 6.

¥ Wid., para. 7. foT
% Gallé 30 Tune 2005 Decision, para. 115; Xrsiié Decision of 5 August 2003, p. 3; Prasecutor v. Radizlay Kr.sr:c, cm
No. IT-98-33-A, Decision on Application for Subpoenas, 1 July 2003, paras 4-5: “The defence often seeks to zafisfy
this requirement by asserting that an atternpt had been mede before or during the rial to ascertain from such prospective
witnesses whay evidence they could give, but that the prospective witnesses had either failed or declined to co-gperate.
However, before additionnl evidence will be admitmd pursusnt to Rule 115, the defence is obliged to demonsiare not
only that the evidence was wot avallable at trial but also that the evidence could not have been discoverzd through tha
exercise of due diligence [...]. This obligation of due diligence is therefore directly relevant to the procedures of the
Tribunal (in particular, Rule 54) both before and durng trial, as well as on appeal.” See alsro para. 19 supra.
¥ Galte 30 Yune 2005 Declston, pars, 115; Krsti¢ Decision of 5 Angust 2003, p. 3; Prosecutor v. Radislav Kratié, Case
No, IT-98-33-A, Decision on Application for Subpecuas, 1 July 2003, paras 4-5,
% Trizl Judgement, paras 825 and 836. The Appeals Chamber finds that the proffered evidenoe is irelavant to the Trial
Chamber’s conclusions at pamas 831 and 837 of the Trial JudZement,
¥ Sea The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, Judgement, 1 June 2001, paras 286-237
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30,  Having found that the evidence of Witness ABC1 was available at trial and could have been
discovered at trial through the exerciss of duc diligence, the Appeals Chamber must determine

whether the non-admigssion of the additional evidence would amount to a miscarriage of justice.

31. The Appellant claums that Witness ABCI’s testimony in the Ragosora et al. case would
have affected the Trial Chamber’s findings as to the credibility of Prosecution Witnesses AHI, EB,
AGX and Omar Serushago,” hence calling into question the findings of fact made by the_:_Trial
Chamber concerning the events in Gisenyi on the basis of the evidence given by those w:.t:nzsses
The Appeals Chamber notes that, in the Bagosora ef al. cese, Witness ABC1 expressly afﬁ:l;l_ec_i l
that, on the moming of 7 April 1994, there was no meeting held et Samvura’s place and fhét-‘fne
Appellant was not present in {that] house.” .

32.  The relevant factual findings of the Trnial Chamber in the present case appear to be made on
the basis of evidence provided by Witness Serushago that the Appellant was ransporting Weapons
on the morming of 7 April 1994'® corroborated by the evidence of Witness EB that he saw the
Appellant “on the morning of 7 April in a red taxi with a loudspeaker”.'®" The Trial Charaber also
took inte account that Witness AHI saw the Appellant early in the moming that day “in military
gear, carrying a gun” and that Witness AGX saw him at around 2:30 p.m. “passing by on'the road
in a vehicle with Interahamwe and fmpuzamugambi, armed with different kinds of weapon.s and
speaking through a megaphoue, calling on the public to flush out the epemy and enemy
accomplices”, ' Finally, the Trial Chamber noted, on the basis of evidence provided by Wliltnea;.s
EB, that “[w]eapons were distributed from a central location, Samvura’s house, where Witness EB
saw the Interakamwe picking them up™. 19 On these grounds, the Trial Chamber concluded that

Hassan Npeze ordered the Jlerahamwe in Gisenyi on the moming of 7 April 1994 w kil Tutsi civilians
and prepare for their burial at the Commune Rouge, Many were killed in the subsequent attacks that
happened immediately thereafter and later an the same day. (...} The attack that resulted in these and
other killings was planned systernutically, with wea sipona disgributed in advance, and amrangements
made for the transport and bufial of those o be killed.!

- .

The Appeals Chamber notes that the Trial Chamber considered that Omar Serushago’s tt::_"shn:L‘o;;'
was not consistently religble and accepted it “with caution, relying on it only to the extent that it

n s Motion of 4 July 2006, para. 5, referring 10 Tciel Judgemeat, paras 812, 813, 824, 773,
Baga.!‘ora et al, case, T. 13 Tunc 2006, p. 10, L 24-32 [closed session - REDACTED].
' Trial Judgement, para, §25.
1k Ib:d , para. 825,
A H.

i
143 id

e .Ib';'d.i para, 836, See alvo paras 355 and 977A con:ludi.ngl that the Appellant was guilty of genocide, pursusut to
Axticle 6(1) of the Statute of the Tribumal.
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[was] corroborated”.'” The testimony of Witnesses AHI, AGX and EB was, however, found to be
credible. %

33. Witnesses AHI and AGX did not specifically testify to the fact that there had besn a meeting
in Samvura’s house on the morming of 7 April 1994, or that the Appellant attended that meeting or
participsted in the distribution of ayms that day.'"” Therefore, their testimony and/or credibility
would not be affected by the cvidence provided by Witness ABC1 in the Bagosora ef ol case,'?®
However, the Appeals Chamber agrees that the account given by Witness ABC1 can be interpreteid
as contradicting the testimony of Witness EB in the present case, in particular, when he stated thaf,
on 7 April 1994, at around 07;00 a.m., he saw the Appellant going towards the house of Barnab¢
Semvura."” The same morming, he also saw other people go into the compound of Samvura’s house
and, thirty minutes later, he heard the Appellant speak through his loudspeaker, telling the
Interahamwe to kill the Tutsi and that some of them should go to the Commune Rouge to dig pits.
According to Witness EB, when coming out of Samvura’s house, the Interahamwe carried nail-
studded clubs, rifles and grenades, and the attacks started around 01:00 p.m.'w

34.  The fact that there had been a meeting held at Samvura’s house on the moming of 7 April
1994 involving the Appellant and distribution of ams is not in itself decisive for the Trial
Chamber’s conclusion as to the Appellant’s responsibility for killings of the Tutsi mvﬂ:ans m
Gisenyi. In fact, the Trial Chamber concluded that there was no evidence that the Appellant-was
present during the killings of 7 April 1994'"! and that, on that morning, the Appellant ordered the
Interakamwe to kill the Tutsi and to prepare graves in Commune Rouge.’? Consequéntly; the
principal issue is whether, should the Trial Chamber have had the benefit of hearing the testimony
of Witness ABC]1, it would have disbelieved Witness EB with respect to the events that took place

1 rbid,, para, 824. See also Ngeze Decision on Additionz] Evidence, pares 26-27.

1% Ihid., paras 775, 813 and 812, respechively.

97 Witness AHI testified that he saw the Appcllant pu the momning of 7 April in a military outfit accompanied by his
bodyguards (T. 4 September 2001, p. 51 L 13-17 and p. 65 L 17-25; T. 10 September 2001, p. 171, 18-20 and p. 92 1.
17-22). Wimess AHI referred o disttibution of arms by Colonel Aratole Nsenigyumva on 7 April 1994, put .spec.l:ﬁtd
that the Appellant was present at 2 moeting held oo 8 Aprl 1594 (T, 4 Septemher 2001, p. 58 1. 7-9 and p. 60 1. 11-19);
Witmess AGX saw the Appellant in the afternoon of 7 April 1994 “passing by on the road ™ a vehlcle abodrd which
were Jnisrchamwe as well as fmpuzamugambi of the CDR” (T. 11 June 2001, p. 39; T. 13 Jurie 2001, p.39 T 14 Tume
2001, pp 40-42). :

18 The Appetls Chamber notes that Witness ABC1 ulso testified that there was no meeting with Anatole Nscngt}'um‘va
held in Samvura’s house on 7 April 1994 and no distribution of wespons took place there (Hagosorg et al case, T. 13
Time 2006 (closed session), p. 11 1 34-35, p. 12 1. 29-31, p. 27 L 16-1B and 26-31), Witness AHI referzed to o, weeting
of MRND and COR officlals held on 8 Apnl 1994 followed by distribution of weapons (T. 4 Septernber 2001, pp 55-
62) and Witness AGX testified that Colonel Nseagiyumvs spoke in Gisenyi on 7 April 1994 aroumd 10:00 am, gaying
that the President had been killed by cnemies, adding that there were about two hundred people there (T, 11 June 2001,
pp 34-39). Consaquently, the Appeals Chamber concludes that the threc witnesses were referring to different events and
no flagrant contradiction affecting their credibility could reagapably ba drawn from these accoumis.

1% T 16 May 2001, pp 2-3.

' bid, pp 5-8, 46; T, 17 June 2001, pp 108, 129-134,

t‘l' Trial Tndgemsnt, para., 825.
2

-
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on the moming of 7 April 1994. In the presence of contradictory accounts of the two witnesses, the

Trial Chamber would have had to determine which of the accounts was reliable and, in light of
evidence provided by Witness ABC1 in the Bagosora et al case and the fact that [REDACTED],
the Appeals Chamber is not satisfied that a reasonable trier of fact would have found this witness
credible to the detriment of the account provided by Witness EB. Moreover, Witness ABC1 in the
Bagosora et al. case only testified o the fact that the Appellant was not at [Samvura’s] house that
marning and that there was no meeting theve. The mere fact that [Witness ABC1] did not witness or
hear him ordering the killings does not mean that this conld not have occurred.'?? The :aippeafs
Chamber notes to this extent that Witness EB testified that the Appeltant ordered the killing through
a loudspeaker from his vehicle and noi during the mooting at Samvura’s house,"** Consequently,
and in light of the findings above concerning Witnesses AHI and AGX, the Appeals Chamber is not
satisfied that the sxclusion of the proffered additional evidence would amount to & miscarriage of
justice inasmuch as, had it been adduced at trial, it would not have had an impeact on the verdict.

C. Motion of 28 Augnst 2006
Submissions of the Parties

35,  In his Motion of 28 August 2006, the Appellant prays the Appeals Chamber to adinit the
Additional Statement of Witness EB purportedly affirming his Recantation Statement ‘6f -Apﬁl
2005.115 The Appellant contends that this evidence is credible and relevant to the evidentiary
hearing insofar a5, if accepted, it “will clear the doubts of the Prosecution regarding the truthfalness
of witness “EB’ [sic] first recanted statement™.!'® He notes that this evidence, not available at trial,
could not have been discovered through the exercise of due diligence, and its exclusion wonld

armount to a miscarriage of justice.'”’

36. The Prosecution does not object to the Motion of 28 August 2006, acknowledging the
relevance of the Additional Statsment in light of the cvidentiary hearing of Witness EB.'®
Nevertheless, it points out that the “agreement on the admissibility of this statement relates only 10
the actua) admissibility of the statement, and not to the merits, that is, the reliability or cfbﬂibili_‘ci?,

I--

13 See Joan de Dieu Kamuhanda v. The Prosecutor, Case No. ICTR-99-§4A-A, Tudpement, 19 Septerober 2005, para.
158,

1% At the same time, the Appeals Chamber recalls that the credibility of Witness EB, the only witness to have testified
to the ordering of the killings by the Appellant (the ooly relevant part of Omar Serushage’s testimony that was
considersd cofroborated by the Trial Chamber, and thus reliable, referred to the fact that the Appellant “was
transporting arms in a red Hilux vehicle on the motning of 7 April 1994" but not the fact thet he ordered that artack), is
yet to be re-assesscd on the basis of his tegtimony at the appeals hearing to the subject of his purported Recantation
Statement,

5 \otion of 28 August 2006, preambulary para. See alsa para. 6 supra.

16 nyid . paras 4, 6.

" fbid, paras 5, 7.

1% Responac 1o the Mation of 28 August 2006, para. 2.
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of the contents of the docurnent.”*® Furthermore, the Prosecution specifies that the admission of
copies of the envelopes in which copies of this letter were received by the Office of the Proscoutor

would be necessary. 120

Disenssion

37.  The Appeals Chamber notes that in the Additional Statement, Witness EB purportedly states
that the resson for this new Statement. s that after having sent his Recantation Statement, he
“learned that officials from the Office of the Prosecutor who had come to see [him] at [his] homp
had submitted [his] statement to the [Tribunal]” and that “[tjhese employees of the Tribunal, who
would usually meet [him] at the Ubyrmwe Hotel threatencd [hira], asking [him] why [he] had written
to the Tribunal to announce {his] recantation”. Since he was “annoyed hy their threats, and in order
to get Tid of them, [hie) told them the document containing [his] recantation did not come from
[him], even though [he] was indeed tﬁa one who had writien it”. According to the Additional
Statement, Witness EB met the “employees of the Tribunal™ once more when they came back to
confirm that he was the author of the Racantation Statement but had not heard from them ever
since. Therefore, he decided to write the Additional Statement to confirm that both Recantation
Statements of 5 and 27 April 2005 were written and signed by him. In addition to the information
contained in Witness ER's purported original Recantation Statement, the Additional Statement
specifies that, contrary to his testimony adduced at trial, he never ssw the Appellant on 619 Apnl
1954 in Gisenyi [REDACTED]. According to the Additional Statement, 1t was well knov._rn _tq the
inhabitants of Gisenyi that the Appellant was arrested following President Habyarimana’s death and
remained in detention until 9 April 1994; besides, they also knew that the vehicle equipped with
megaphones belonged to Hassan Gitoki from Commune Rouge and not to the Appellant. Finally, in
the Additional Statement, Witness BB refers to the Prosecution Wiiness AFX who allegedly also
falsely testified against the Appellant,

38.  The Appeals Chamber considers that there is good cause for the late filing of the Motion of
28 August 2006, since, as explained above, the Appellant only received a copy the Additional
Statement in August 2006.'2! For the reasons explained in the Ngeze Decision on Additional
Evidence,'? the Appeals Chamber finds that the proffered evidence was unavailable at I;nal and
could not be obtained through the exercise of due diligence. The Appeals Chamber is edially
satisfied that the tepdered Additional Statement is prima facie credible and relevant.'?® Finally, the
Appeals Chamber finds that the Aciditional Statement could have been a decisive facior in

' mid, paro. 2.
12 mt para. 3.
? See para. 6 supra.
2 Ngeze Decision on Additional Bvidence, pm 23 -
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concluding upon the Appellant’s responsibility for the events that took place in Gisenyi on 7-4

April 1994.1% The Appeels Chamber emphasizes that the above findings pertain strictly to the
admissibility and not to the merits of the proffered additional evidence. '

39.  For the foregoing reascns, the Appeals Chamber finds that the Additional Statement is
admissible as additional evidence on 2ppeal.

D. Motion of 7 September 2006

40. In its Motion of 7 September 2006, the Prosecution seeks admission of the envelopcs
containing copies of the Addifional Statement as additional evidence on appeal for the purposes. of
the evidentiary hearing of Witness EB.!*® The Prosecution claims that the information.on the
envelopes is relevant to the issue of delermining the authenticity of the Additional Statement,
“which in turn is relevant to the issues [of] the oral hearing, whether EB is recanting his trial
testimony or whether the recantation statement is a product of the Appellant[’s] efforts to interfere
with and suborn the testimony of witnesses™.'*’ It contends that “[t]he circumnstances surrounding

the receipt end timing of the letter [...] are suspicious and lead to the inference that someone
associated with the Appellant, or at least someone other than EB, has manufactured the letter”.'?*
The Prosecution, being in the process of obtaining the originals of the envelopes, also seeks

evidentiary hearing or whether they should be filed immediately upon their receipt.'?® “The
Appellant did not respond to the Motion of 7 September 2006. -

41.  The Appcals Chamber recalls that, pursuact to Rule 115 of the Rules, motions for additional
evidence on appeal must be directed towards the contested specific finding of fact made by the Trial
Chamber. The Appeals Chamber recalls that, while the Rule itself does not expressly prohibit a
party from seeking the admission of additional evidence to bolster challenged factual findings, in

1D Sup ibid,, pazas 19-22,

Y Trial Tudgement, paras 816-937. See also Ngeze Decision on Additional BEvidence, paras 24-29,
1% Sea Ngeze Decision on Additional Evidence, para. 28.

‘% Motion of 7 September 2006, pare. 1.

27 fhid,, pare 5.

" Thid., pare. 6, According to the Prosecution, several copics of the Additional Statcment — and 1ot the original — were
gent to the offices of the ICTR in Arusha and Kigali, to two investigators and an interpreter from OTP, in Tune 2006,
from Tanzania and Rwanda (paras 7-8), According to the Prosecutian, “it would s2em highly improbable that the daze
of the Appellant’s Motion [of 19 June 2004], seeking admissicn of an addirianal statement received from Wimegs EB,
is purety ceincidental with the maliling of this letter” (paras 911, with reference o par. 3 of the Motion of 19 June
2006, in which thc Appellant affirms that “the Prosecitor might have collected or received some marerial and/or
siateimments from withess EB(.,.]") The Prosscution maintxins that the fact that the Additional Statement was allegedly
written i December 2005 but only posted in June 2006 militates for 4 conclusinn that Witness EB may have written it
under some dureds or thar the leriers were manufactured by someone else (para 11). It adds thae it “js suspicious that a
lettcr purporting to come firom Witness EB, an mdigent person living in Rwanda, wes gnafled from Tenzania aod
Rwanda™, the only plausible explanation being that someone other than Witness EB posted s¢veral gopies-to several
persons from several places in order to engure that the leticz was received by the Tribune! (para. 12).
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admijtted in support of a factual finding, it 15 admitied as reputtal material to that addifional evidence

_ aditted in suppont of a factual error” % The Hosmuhmngnﬂludgﬂem

472, The Appeals Chamber finds that it 18 in {he interesis of justice 0 examine propric moil

whether the material tendered by the Proseention in its Motion of 7 September 2006 can be

a2, 2.

O TECITDT V. Jovica am.n!ﬁé and I rarnko Simeiovie, Case No, [LL-03-05-ARSG5. 1, Decision on Stanisis’ ﬁpphcation

under Rule 115 1o Present Additional Evidence in his Respovse to the Frosecution's Appeal, 3 December 2004, para.

(“Kvacf’ca Dccu;lon") P 3; Tha Prosecufor v. Tithomir Eia.s'kié, Case No. IT-95-1 4—A Dcmsmn on Ewdem, 31 October

132

2003, p S
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September 2006. The Appeals Chamber propric motu ADMITS as rebuttal evidence on appeal the

copies of envelopes annexed to the Motion of 7 September 2006.

45. The Appeals Chamber INSTRUCTS the Regisirar to provide the following material so far
admitted into evidence on appeal with corresponding exhibit numbers:

- copy of the typed statement purportedly signed by Witness EB, index numbers 2223A-
2220-A;

- Forensic Report, including the copy of the purported handwritten Recantation Statement,
index numbers 3442/A-3413/A;

- copy of the Additional Staternent in Kinyarwanda, as wel] as its translations into Enghsh

and French, index numbers 8121 A-8112/A
- copies of envelopes, index numbers 8183/A-8175/A.

Done in English and French, the English text being authoritative.

Dated this 27% day of Novernher 2006,
At The Hague, The Netherlands.

Fausto Pocar
Presiding Judge
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