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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of Intemational Humanitarian Law 

C~mmitted in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Sucb Violations Committed in the Temtory of Neighbouring States Between 1 January and 31 

December 1994 ("Appeals Chamber'' and ''Tribwial", respectively) is seized of "The Appellant 

Jean-Bosco Barayagwiza•s Motion Contesting the Decision of the President of 24th August 2006 

Refusing to Review and Reverse the Decision of the Registrar Dated 2T1' March 2006 Relating to 

. Counse1~'.an4 ."Appellanf', respectively) on 22 September 2006.("Motion''), requesting_. the-Appeals 

Chamber to reverse the Decision of the President of the Tribunal, 1 order the Registrar to withdraw 

Co-Counsel, Ms. Tanoo Mylvaganam, from the present case, and appoint a new Co-Counsel.2 

2. The Prosecution responded to the Motion on 22 September 2006.3 Toe Appellant replied on 

26 September 2006.4 

• • .J '' .. , , , · - • ' • .... , ... .. . ...... ... . . 

I. frocedural Backgronnd 

3. Trial Chamber I rendered its Judgement in this case on 3 December 2003.5 The Appellant 

filed his notice of appeal on 22 April 2004) 6 which was amended on 27 April 2004. 7 His 

September·-2005,10 the Appellant tiled a revised Notice of Appeal and a revised Appellant's•Brief 

on 12 October 2005 ("Notice of Appeal" and ''Appellant's Brief•, respectively). The filings of 

1 Review of the Regisaar's Decision Denyi.Dg Request for Withdrawal of Co-Counsel, 29 August 2006 ("Ptesident's 
Decision"). 
2 Motion, pan.. 1, p. 9 (i), (iii). · . .. . ,. . . . . .. 
3 The hosecutor's Response to ''The Appellant Jean-Bosco Baraya&wiza's Motion Contesting the Decision of the 
P~idc.m of 24111 August 2006 Refusing to Review and Reverse the Decision of the Registlar Dated 27• March 2006 
Relating to the Withdrawal of Co-Counsel", 22 September 2006 (''Res~''). 
4 The Appellant Jean-Bosco Banyapiza's Reply ta The Prosecutor·~ Response to The Appellant k~-Bosco 
Barayagwiza '.s Motion Contesting the Docision of the P:tesident of 24 ... August 2006 Ret;using to Review and Reverse 
the Decisiou of the Registrar Dated 2711,. Maxch 2006 Relating to the Withdrawal of Co-Counsel, 26 September 2006 
rR.eply"). 

,, • J 

r;;i:~qudge~e!lt''). . ... . •. . ... . , 
NOttce d'A.ppel (conformement ma dupositions de !'article 24 du Statut et de l'arttcle 108 du Reglement), 22 April 

2004. 
1 A.cte d 'appel 1110dijie aux fins d 'cmnulaJion du Jugement rcndu le 03 dkembre 2003 par la Chambre I dans l'affaire 
<c Le P rocureur c onzre F erdi11.and N ahimana, J ean--Bosco lJ arayagwiza et H ossan N geze, I CIR.-99-$2-T », 27 April 
2004. 
1 Memo_ire d'A.ppel, 25 June 2004. 
' Decisi011 on "Appelliuli: Jean-Bosco Baraya.i:wiza' s TJraent Motion for Leave to Have Further Time to File the 
Appe.lls Brief and the Appeal Notice", 17 May 2005 ("Decision of 17 May 2005"). 
111 Decision 0.11 Clarification of Time Limits and on Appellant Barayagwjza's Extremely Urgent Motion for Exte~ion of 
Time to File his Notice of Appeal and bis Appellant's Brief, 6 September 2005. 

2 23 Novemha 2006 
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written briefs on appeal with respect to the Appellant's appeal were completed on 12 December 

2005.ll 

4. The Appeals Chamber recalls that, following a request for withdrawal of counsel, 12 the 

appellate proceedings iii (elation to the Appellant were stayed from 19 May 200413 through 26 

January 2005,
14 

pending the assignment of a new counsel. The current Lead Counsel was assigned 

to the Appellant by the Registrar on 30 November 2004, and on 19 January 2005, the Appeals 

, . ,._ , , . 9w:n1.;i~. gi~~sed· the Appellant's challenge to this assignttJ.ent 15 The .Ap.P.el;l.a,ni~.r~quest Joi: · 
. . . . . . . ' . 

reconsideration of the Decision of 19 January 20.05 was dismissed by the Appeals Chamber on 4 

February 2005.
16 On 23 May 2005, following Lead Counsel's request, Ms. Tanoo Mylvaganam was 

assigned as Co-Counsel. 17 

5. On 17 February 2006, the Appellant's Lead Counsel t"equested the Registrar to terminate the 

· assigmnent· of Ms. Mylvaganam.18 Following a request from the Registrar;19 Ms. ··Myivaganam 

communicated her position on the matter confirming the existence of a difference in legal reasoning 

and strategy and thus not opposing her withdrawal.20 On 27 March 2006, the Registrar dismissed 

the Request for Withdrawal on the grounds that Lead Counsel had neither demonstrated the 

existence of exceptional circumstances nor submitted any specific allegations, referring simply to 

diffe.J;ences ,.in _views that resulted in the breach of trust between Ui,e Appellant apd hi$ CQ::.CoUJ;1Sel. 21
. 

11 
Tlie j6.ppellanfJcan"-Bosco Barayagwiza's Reply to the Consolidated Respondent's Brief, 12·neceml5er 2£565 f"R~ply 

Brief"). . 
11 

The Very Urgent Motion to Appe:d Refusal of Request for Legal Assistallce, 8 April 2004. 
13 

Decision on Jean-Bosco Barayagwiza's Motion Appealing Refusal of Request for LegaJ AS!iistance, 19 May 2004. 
14 

Ord.er Lifting the Stay of Proceedin,s in Relation to Jean-Bosco Barayagwiza, 26 Jillluaxy 2005_ In partiatlar, the 
Appellant was mitially ordered to tile "any amended or new Notice of Appeal no later than 21 Febrwizy 2005 (i_e., 
thirty days from the Decision of 19 Ja.rmary 2005)'' and ''any ~d or i:itw Appellant's Brief no lat'Cr than 9 May 
2005 (i.e., seventy-five days afte:ri:he tilll2l limit for filing the Notice of Appeal)." · . 
15 

Decision on Jeon-Basco Bara:i,agwiza's Motion Concerning the Registrar's Decision to Appoint CouuseJ, 19 January 
.200S ('.'Barayagwiza Decision"). . . . 
16 

Decision on Jean-Bosco J3enyagwiza's Request for Rcconsidexarion of Appeals Cbainber DecisiQit~f 19 1anuary 
2005, 4 February 2005. · · 
17 

Letter from the Registrar to Ms. Mylvaganam. Dated 23 May 2005_ Ref: lCTRJJUD-l l-S-2-1593. 
11 Confidential Lettc:r from Mr. 'Peter Herbert to the Registry, "Re: Termination of ma.Ddace of Co-CoUil.'iel Ms 
Mylvaganam r11 Appeal of Jellll Bosco Bara;yagwiza (ICfR-99-52-A)", 16 February 2006 ("Request for Withdrawal''). 
19 

Urgent and Confidential Facsimile Transtmssion from Amina.ta. L.R. N'gum, Deputy ~f and OIC, 17 February 
2006. 
20 Conjuienti41 Letter ftom Ms. Tanoo Mylvaganam to the Registrar "Re: Tormi.nation of my Mandate as Requested by 
Lead-Counsel re Appeal of Jean Bosco Barayagwiza. (IcrR-99--52-A)", 22 Febn,ary 2006. 
21 

~is'ion · of the Registrar Denying the Request of the Lead Counsel Mr. Peter Herbert to Tecminat1fthe Assignment 
of Co-Counsel Ms. Tanoo Mylvaganam Representing the AppeTutnt Mr. Jean-Bosco Barayagwiza, 27 Man::b 2006 
("Regiitnr's Decision"), P- 2. 

Cll5e No. lCTRw99-52-A 3 23 November 2006 ~ 
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6. On 4 May 2006, the Appellant requested the President to review the R,egistrar's decision.22 

On 17 May 2006, the Registrar filed related submissions pursuant to Rnle 33(B) of the Tribunal's 

Rules of Procedure and Evidence ('~ul.es").23 On 29 August 2006, the President dismissed the 

Motion for Review on the owici that the 

by the Registrar- was unfair or unreasonable. 24 

n. Discussion 

A. Submissions of the Parties 

7. The Appellant requests the Appeals Chamber to reverse both the Registrar's Decision and 

the President's Decision, and to order the Registrar to remove the current Co-Counsel from the case 

and to appoint a. new co-counsel in accordance with the wishes of the Appellant and the agreement 

of Lead Counsel and Co-Counsel. 25 First, he alleges irreconcilable differences in approach in legal 

strategy between him.self and his Co-Counsel, and contends that the Registrar's order to his Counsel 

to ensure resolution of the conflict is "unrealistic" and "impossible".26. Secon~ to counter the 

Registrar's argument relating to the paucity of information concerning the breakdown of trust with 

Co-Counsel, the Appellant argues that he should not be expected to provide more. details in this 
I • • ; ' • ' ' • • ' • ,• • • ,. .• ,. , ' • ' • 

respect because (a) this is privileged information and (b) the proof of this breakdown ''can be 

e Join expe Vlew o own 

of trust js both a subjective and an objective matter to assess, and that the consensus on this matter 

within the Defence team should exclude all "speculation" from the Registrar and the President.28 

Third, the Appellant contends that it is contrary to both common sense and Article 19 of the 

Directive on the Assignment of Defence Counsel29 to maintain Ms. Mylvnganam as Co-Counsel iii 

22 
The Appellant Jean-Bosco Batayapiza 's Urgent Motion for 1he Fresident of the !CTR to Review the Decision of the 

• • • U , • 

Review")-
23 [C0nfidentia.l] Registrar's Submission llllder Rule 33(B) ill Respect of the Appcll.a.nt Jean-Bosco :Barayagwiza's 
Urgent Motion for the President of the ICI'R to Review the Decision of the Registrar Relating to the Continuing 
Involvement of Co-Counsel, 17 May 2005 (''Regi$trar's Submissions"). The Reiistrar submitted·mtey- ·alia ·that ·«-a 
difference of opinion that leads to a breakdown of trust and c~dence between the Appe1l,mt and Co-Collll$el at the 
late stage of AppeUar.e proceedings that bas been reached in this case d(id] not constitute exceptional circunl!rtances" 
(para. 6) and thus did not justify the 'Withdrawal of the Co-Counsel The Registlar also referred u, such factors as quality 
8Ild importance of·the Co-Coumel's work, costs implied by the nomination of a new Co-CollDSe), the Registrar's 
discretionary powers, etc. (paras 5, 7, 9-12). 
24 Presidimt's Decision, para. 9. 
1$ Motion. paras 1-2, 14, p. 9. 
26 

Ibid., paras 4, 8. At paragraph. 17, the Appellant submits that even lf there was some doubt concerning an eventual 
econ '' · · • · · · · · · · 

not' possiole anymore. . .. :· 
27 Ibid., para. 5. 
is Ibid., para. l 4. 
29 

Document prepared by the Registrar and approved by the Tnounal on 9 Jamiary 1996 as amended 6 June 1997, 8 
June 1998, 1 July 1999, 27 May 2003 and 15 May 2004 ("Dil'ectivc"). 

Case No. ICTR-99-52-A 4 23 November 2006 ~( 
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his case because she is not receiving his instructions, does not carry his trust and confidence, and 

has not been allowed to play any part in the conduct of the defence runce January 2006.3° Fourth, he 

asserts that any reliance on budgetary constraints should be dismissed, ((as being contrary to the 

principle of ensuring a fair appeal and providing for adequate representation of the Appellant.''31 

Fifth, the Appellant argues that the President's reference to the risk of delaying the proceedings is 

flawed, maintaining that the withdrawal will have no impact if a new Co-Counsel is appointed 

without further delay.32 Finally, t:!ie Appellant maintains that the President's, .Dec~ion and the 

Registrar's Decision are contrary to the jurisprudence of both this Tribunal and that of the 

International Criminal Tribunal for the Former Yugoslavia ("ICTY"), including previous decisions 

of the Registrar allowing the '\Vitbdrawal of counsel in cases of a breakdown of trust.33 

8. In its Response, the Prosecution submits "that no change in the Appellant's legal 

representation for the appeal should be permitted to be used as a reason to cause any delay to the 

scheduling of the oral hearing in this case. "34 In hls Reply, the Appellant reiterates that the 

withdrawal of Co-Counsel will not cause any delay in. the appellate proceedings and that "the 

appointment of a new co-counsel would enable the tim~table to be adhered to far more easily. "35 

' . . ..• . ~ .. ,; 

B. Discussion 

9. The Appeals Chamber has inherent power to review decisions of.the Tribunal's President 

concerning withdrawal of counsel where such decisions are closely related to issues involving the 

fairness of proceediogs on appeal and if the procedure provided by Article 19 of the Diiective bas 

been followed. 36 However, such review is ne1ther a rehearing. nor an appeal, 'nor is It fu_ any ~~y 
similar to the review which a Chamber may undertake of its own judgement in accordance with 

Rule 119 of the Rules.37 The Appeals Chamber recalls that judicial review of an administrative 

;o Motion, paras 6, 17-18. 
31 Ibid .• p. 9 (ii). See aho paras 6 and 20, refeIIiDg to the President', Decision, pam. 8. 
~ ll>id.,-para .. 22,:p. 9 (iv). ,· · -·· ·, " · , 
)3 Ibid-, paras 9.16, 19. . 
34 Respomc, para. 2. The Prosecution recognizes that normally, it does not addres~ this matter since it lies in the 
discretion of the Registry, the President of the Tribunal, and ultimately, the Avi:,eals Chamber (para. 2.). 
'' Reply, para. 1. 
36 Decision on Appellant Ferdma.nd Nabirnana ' • Motion for Assistance from the Registnx- in the Appeals Phase, 3 May 
2005, plltils 4 and 7; Decisio:i:r on "Appellant Hassan Ngeze's Motion fOf Leave to· Permit his Defence Counsel to 
Communicate with him durine Aftemoon Friday, Saturday, · Sunday aDd Public Holidays ... , 25 April 2005, p. 3; 
PrMecutor v. Vidoje Blagojevic, Case No. tt-02-60-AR73.4, Public and ·Redacted Reasons for Decision on At,pei:i by 
VidoJe Blagojevic to Replace His Defence Team, 7 November 2003 (:'Blagojevic Appeal Decision"), para. 7. See als_o, 
Proseduti/r'v: Milan Milutinovic et al., Case No. IT-99-37-AR73.2, Decision on lnJer!ocutQry Appeal ·o~·Motion for 
Additional Funds, 13 November 2003 ("Milutinovi'5 el al. Decision."), para. 19; Jean-.Bosco Barayagwiza v. The 
Prosecutor, Case No. ICTR-97-19-AR72, Decision (Request of Witbdnwal of Defence Counsel), 2 February 2000, p . 

. 2. 
37 Prosrm,tor v. Mirosluv Kvocka et gf., Case No. IT-98-30/ I-A, Decision on Review of Re2i,,trar's Decision to 
Withdlllw Legal Aid from Zoran tigic, 7 February 2003 (" Kvocka Decision"), para .. 13, See also ~ ProsecutQr v. 
Theoneste Bagosora et al., Case No. ICTit-98-41-T, Decision ott tho Defence Motions for the Re:instatement of Jean 

. Caso No. IGTR-99-52-A 5 23 November-2006 VC1 
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decision in relation to legal aid under the Directive is primarily concerned with the regularity ofth< 

procedure by which the Registrar and/or the President reached the impugned decision.38 Th~ 

decision will be quashed if the Registrar or the President: 

(a) failed to comply with the legal requirements of the Directive, or 

(b) failed to observe any basic rules of natural justice or to act with procedural faime$1i towards the 
person affected by the decision, or 

( c) took into account irrelevant material or failed to take into account relevant material, or 

(d) reached a conclusion which no sensible person wh_o f,tB;5 properly_ applied bis mind to the issue 
could have reai.hed (the "unreasonableness" test).~11 

• • 

The Appeals Chamber also specified that "[t]hese issues may in the particular case in:'i·olve, at leas• 

in part, a consideration of the sufficiency of the material before the Registrar (or President], but (iI: 

the absence of established unreasonableness) there can be no interference with the margin o 

appreciation of the facts or merits of that case to which the maker of such an adminlstrative decisio:r. 

is entitled".40 Finally, in the review, the party contesting the administrative decision bears the onu~ 

of p,c;r,s,µ.sio~ ~d must show that ( a) an en-or pf the nature desci:ib~ has occUI'fed, and .(b ). that sucl 

error has significantly affected the impugned decision to his detriment,41 

10. It has been repeatedly emphasized that the right to legal assistance financed by the Tribuna. 

does not confer the right to counsel of one's choos:ing.42 When deciding on the assignment o 

counsel, some weight is accorded to the accused's preference, but such preference may be 

overridden"if°it is in the interests of justice to do so.43 The Appeals Chamber further re-c:ans·thatall 

Yaovi Degli as Lead Counsel for Gratien Kabiligi. 19 J11DUary 2005 ("Bagosora Deci&ion of 19 January 2005''), para. 
31; Prosecutor v. Slobodan Milo!e11ic, Case No. IT--02-54-T, Decision [of 1he President) Affirming the Registrar'& 
Denial of Assigned Counsel's Application to Withdraw, 7 Pebrwuy 2005, para. 4; The Prosecutor v. "1'cs.rselin 
S{jtvan~anin, Case No. IT-95-13/1-PT, DecisiOll [of the President]. on Assignment of Defence Counsel. 20 AugUS1 
2003, para. 22 ("Sljtvancanih Decision"). · 
~~ .K.vocka Decision, para.. 13. See also Bagosora Decision of 19 January 2005, para. 37; S{jivancanin ~ecision. para. 22 . 
• ,.. ia. , .. . . .. . . .... ,, .. . 
'° Kvo&a Decision, para. 13. 
•• Kvocka Decision, para. 14; Prosecutor v. Vidoje Blaiojevic &: Dragan Jokic, Case No. l T-02-60-T, Decision on 
Independent Counsel for Vidoje Blagojevic 's Motion to Instruct the Registrar to Appoint New Lead and Co~Q,unset. 3 
July 2003 ('"Blagojevic Trial Decision' '), para. 1 Hi. 
4
i Blagojevic Appeal Decision, para. 22 and footnote 54; Prasecutor v. Zeljko Mejaki.c et al., Case No. IT--02-65-

AR73.1, Decision on Appeal by the Prosecution to Resolve Conflict of Interest Regarding Attorney Jovan Shnic, 6 
October 2004, para. 8; The Prosecutor v. Jean..Paul A.kayesu, Case No. IC11l-964A, Judgement, 1 June 2001 
("Akaye.Ju Appeal Judgement''), para. 61; Jean. Kambanda v. The Pros~u.tor, Ca.se No. ICTR 97-23-A. Judiemenr, 19 
.9cto_l?e~ _2999,-.~· 33. See also The Prosecutor v. Thh:meste JJai')sora et al., Case No. Iq'R-98-:4·l:'.l',..~9':1-0Jl 
Maitre Paul Sko1nik'i. Application for R.econaideratiou of the Chamber's Decision to Instruc:t the Registrar to Assign 
him as Lead Counsel for Gratien Kabiligi., 24 Ma?Ch 2005 ("Bagosora Decision of 24 March 2005"), para. 21; 
Bagosora Decision of 19 January 2005, pan. 45; The Prosecutorv. Tharcisse Muvunyi et al., Case No. ICTR.-2000-55-. 
t, Decision on the Accused's Request to Instruct the Rcgisttar to Replace Assigned Lead Counsel, Arttcle 20(4)(d) oj 
the StaJure and Rules 45 and 73 of the Rules of Procedure and Evidence, 18 November 2003, para. 6. 
43 Barayagwlza Decision, p. 3; Prosecutor v. Jadran!w Prlic el al. , Case No. IT-04-74-AR73.l, Decision on Appeal by 
Bruno Stojjic Against Trial Chamber Decision on Request for Appointment of Counsel, 24 November 2004, para. 19; 
Blagq/evic Appeal Decision, par.1. 22; Ak.ayesu Appeal Judgement, pan. 62. See also Bagosora Decision of24 March 
2005, p~. 21; Blagnjevtc Trial Decision, paras 86, 117; Prosecutor V, Dusko Knezevic, Case No. IT-95-4-PT, Decision 

Case No. ICTR-99-52-A 6 23 November 2006 ~ 
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indigent accused does not have a right to a co-counsel, but, where appropriate and at the request of 

the lead counsel, the Registrar may appoint a co-counsel to assist the assigned lead counsel. 44 

Accordingly, where co-counsel has been appointed and subsequently withdrawn, there is no 

guarantee that the co-counsel will be replaced.45 Finally, the Appellant's personal prefcrencea are 

irrelevant to assignment or vvithdrawal of co-counsel.46 

11. Under Article 19(A)(ii) of the Directive the Registrar may, in exceptional circumstances and 

at the request of lead counsel, withdraw the assignment of co-counsel.47 The burden of proof of 

existence of such circumstances squarely lies on lead counsel.48 The Appeals Chamber emphasizes 

that each case must be considered on its own and that what constitutes exceptional circumstances 

justifying a request for withdrawal may vary from one case to another. In addition, exceptional 

circumstances justifying withdrawal of a co~ounsel might be substantially different from those 

applicable to withdrawal of a lead counsel. 

. .. . . . 
12. The Appeals Chamber considers that the alleged conflict between the Appellant and his Co­

Counsel on issues of legal strategy does not constitute an exceptional circwnstance justifying a 

withdrawal of Co-Cowisel. The Appeals Chamber notes that, in most decisions holding that a 

breakdo:wn of trust between the accused and bis legal representatives constituted an exceptional 

circumstaAce justifying the withdrawal of as~gwnent. the breach of trust was attributable to one or 

in.ore ofth'.e following circumstances: alleged ·incompetence or lack of knowledge of 'the Rwahdim 

context and history; a lack of initiative in the defence of the accused; an exceptional workload 

incompatible with other professional commitments; a breach of professional responsibilities, 

including the obligation to communicate with the client; and misconduct ot manifest negligence.49 
· 

· on '.Accmed's ~quest for Review of Rcgut:m•s Decision as to Assignment of Counsel. 6 Stptemtier· ·2001;,p.' l; ''tlie 
Prosecutor v. Gerard Nta/drutima11a, Case Nos. ICTR-96-10-Tand ICTR-96-17-T, Decision on. the Motions o!tbc 
A.c:cused for Replacement of Assigned CoUJ1SeJ/Coa., 18 June 1997, p. S. 
# Directive, Article 15(C) l!.J;ld (E). See The Pro$ecutor v. Augustin Ndindiliyimana et al., Case No. ICTR-2000-5~T, 
Decision on Defence Oral Motion fur Adjournment of the Proceedings. 8 October 2004, pan. 6 ; Le Procureur c. Aloys 
S im.ha, Ajfaire n" ICTR-01-76-1, Decisio-,, portant report de la date d'ouverture du proces, 18 aout 1004, para. 24; 
Blagojevic Trial Decision, paras 77, 79, 118; Prosecutor v. Radulav Brtlanin, Case No. IT-99-36-T, Confidential Order 
Relating to Lead Counsel' s Appeal from R.egistra.r's Confidential Decision of7 March 2003, 1 April 2003, p. 7. 
" Blagojevic Trial Decision. para. 79. 
4f' c;/, !J_/4goJ~ic ~eal D~isfon, para. 54, .. . . ~,, . . •. , , •· . . .. 
47 The Appeals Chamber notes that Article 20(A) of the ICIY Directive on the Assignment of Defence Counsel No. 
1/94, IT/73/R£V. l 1 does not contain the requirement of "exceptional ClrcUlll$f:anCes" and instead refers to "the interests 
of justice". This difference should be bom in mind when ma1cins paiallels between the jurisprudence or the two 
TrfbUDa.ls. 
41 See Blugojwic Trial Decision, pan. 116. 
49 See The Prosecutor v. Ndindiliyimana et al., Case No. ICTR-00-56-T, Deciiion by the Registrar of Withdrawal of 
Mis. Danielle Girard as Co-Counsel for the Accused Ft8Illrois-Xa.vier Nzuwooemeye, 13 October 2005, p . 3; 
hosecutQr v. Athanase Seromba, Case No. IC'IR.-2001-66-T. Decision by the R.egistrar of Withdrawal of Mr. Alfred 
PQgnon, Lead Counsel for Afu.ula.se Scromba, 10 M11y 2005, p. 3; Blagojevic Trial Decision, para. 119; The Prosecutor 
v; Thccmeste·JJagosora, Case No. ICTR-96-7-T, Decision on the Request by the Aocused· ·for Cbatige · of ·..i\iisigned 
Counsel, 26 Jwre 1997; PrO.J'ecutor v. Dul!«J Tadic, Case No IT-94-1-A, Registrar' s Decision on Withdrawal of Co-

Case No. ICTR-99-52-A 7 23 November 2006 '~ 
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No allegations of this kind were made against Co-Counsel in the present case. Therefore, the 

Appeals Chamber is not convinced that the Registrar's Decision and the President•s Decision 

contradict the Tribunal's jurisprudence. 

13. The Appeals Chamber recalls that, according to the jurisprudence of both the Tnbun~ and 

the I CTY, ao accused's refusal to cooperate with bis lawyers does not c onstitu.te an exceptional 

circumstance warranting the Regi$tra:r's withdrawal of assigned counsel.~0 More precisely, an . . 
accused does not bave the right to unilaterally destroy the trust between himself and his counsel, or 

to claim a breakdown in communication through unilateral actions. in the hope that such actions 

will result in the withdrawal of his counsel by the Registrar. SJ A lack of trust in counsel base.d on 

disagreements in approach to one's defence strategy is distinguishable from a lack of trust due to a 

breach by counsel in fulfilling his professional and ethical responsibilities in the course of 

representation: j2. Thus, a divergence of opinion as to the defence strategy cannot in itself justify that 

there is a loss of trust in the counsel's abilities or commitment to the case. It is even more so when 

the divergence is between an appellant and a co-counsel, whose mandate is to assist the lead 

counsel.53 

14. ~n the present case, Lead Counsel did not provide the Registrar with any specific complaints 

;egar<ling ·the· perfonnance of Co-Counsel that may have warranted her di~qualifi~o~· ~n the 
grounds of ineffective assistance or breach of professional duties. The Appeals Chamber rejects the 

Appellant's argument that it is sufficient ''to state in broad terms" that the trust and confidence have 

broken down54 and, consequently, finds that it was open to the Registrar and the President to 

conclude that the Appellant's request for withdrawal was notjustified.5s 
• • .t • • • ' , • ., •' • • ., ' • . .; • : , . .... , , . · "' .. 
15. Moreover, the Appeals Chamber is satisfied that the Registrar and the President properly 

took into account other particular circumstances of the case, such as the potential delay in the 

proceedings as well as the proper use of the Tribunal's resources.56 Inde_ed, in the circumstances 

Counsel, 2 S~lelllber 1997, p. l ; The Prosecuwr v. Jean-Paul Akayesu, Case No. {CIR-96-4-T, Deoision on the 
RcqUBSt of thc·Accused for the ReplacOlDellt of Assigned Counso~ 20 November 1996, pp. 2-3: . · · · · - · · · · , ··· · 
50 See ProseCUlor v. Slobodan MiloseYie, Case No. IT-02-54-T, Decision Affinning the Registnu''s Denial of Assigned 
Counsel's Application to Withdraw, 7 February 2005 ("Miloie11it Decision of2005"), para. 9. 
51 Blagoj evi{: Appeal Decision, para. 51. See also Bago1ora Decision of 24 March 2005, paras 21, 30; The Prosecutor v. 
Slobodan Milolevic, Case No. IT-02-54-T, Dci:iaion on A.ssi~ Coansel's Motion for Withdrawal. 7 December 2004 
('Miloiwic Decision of 2004"), para. 18; Blagoje1Jic Trial Decision, para. 100. 
:;i Blagoj1n1ic Trial Decision, paras l 06, 120. 
SJ See supra, para. 10. 
s. Motion, para. S. 
; Cf. B_la_goJ~ic Trial Decision, para. 90 confumed by Blagojevic Appeal Decision. . . . .. . . . . . .. 

See Akayesu Appeal Judgement, para. 60; Prosecutor v. Vinko Martlnovic, Case No. IT-98-34-A, Decision by the 
Registrar re: Assignment of C-Ounsel to Vinko Martlnovi~, 19 May 2003, p. 2; Prosecuror v. Sefer Halilovlc, Case No. 
IT-01-48-P'l', Decision by the Registrar to Withdraw the Assign.mcn.t of Mr. Caglar as Counsel to the Accused and to 
Assign Mr. Hodiic, 18 February 2003, p. 2; Prosee111or v. Ranko C~ic, Case No. IT-95-10/1-PT. and Prosecutor v. 
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where no misconduct or manifest professional negligence on the part of the counsel is established, 

factors such as the efficient management of resources are directly relevant to the decision not to 

permit withdrawal of counsel. 57 The Registrar noted that "Ms. Mylvaganam submitted claims for 

346.:43 hours of work [during the months of May. June and July 2005], which were approved and 
duly paid .. ,-58 and she ''has claimed an additional·395.26 hours for the months of August-December 

2005. 1:hese hours will be paid up to a maximum of 350 hours, making a total of hours paid to Co­

Counsel 700 hours."59 The Registrar submitted that if Ms. Mylvaganam was withdrawn aIJd a new 

co-counsel appointed, "this would require additional hours over the 700 hours already committed, 

and [ . . . ] this may be a precedent that will have substantial implications for the Legal Aid 

Programme". 60 The Appeals Chamber notes that Lead <:;:ounsel ha.s explained that the remaining 

work on appeal will amount to at least 150 additional hours.61 

16. Furthermore, the Appeals Chamber notes that proceedings in this appeal have been delayed 

for a significant time, 62 notably as a result of changes in the :representation of the Appellant.6:3 The 

Appeals Chamber also notes that the request for withdrawal of Co-Counsel came at a late stage of 

the proceedings, after the Appellant has filed bis Reply Brief. At this stage, the introduction of a 

new co-counsel, unfamiliar with the case, will inevitably result in undue delay, 64 given that this 
' ' . . . 

person will require some time to get familiar with the case and its documents. 155 An unnecessary 

replacement of the current Co-Counsel who is thoroughly fsmiliar wi.th the case and who has 

already dedicated hundreds of hours to the Appellant's appeal would be detrimental to the 

Appellant's right to be tried fairly and expeditiously.66 The Appeals Chamber thus finds that the 

Registrar and the President did not err in taking these fact~rs into account. 67 

Nyiramasuhuko & Arsene Shalom Nrahobali, Cue No. ICTR-97-21-T, Decision on Ntahobali's Motion for Withdrawal 
of Counsel, 22 JW1e 2001, paras 17-19; Prosecutor v. Zijnil Delalic 111 aL, Case No. IT-96-21-T, Decisit>n on Request 
by Accused Mucic for Assignment of New Counsel, 24 June 1996, para. 5 . 

. n Blagojevia Appeal Decision, para. 32. 
'
1 Registrar's Submissions, para. 3 (i). 

s, Ibid., para. 3 (iii). 
611 Ibid., para. 7. . 
61 Motion, para. 7; see the President's Decision, parn. 8. 
62 Decision on Jean Bosco Baxayagwiza's Motion Concerning the Registtar's Decision to·Appoint CoimseI. 19 January 
2005, p. 3. 
6
' See supra, paras 3-4. As a result of the change of Lead Co~l as well as the appoizrtrnent of a new Defence team, 

including the cllrrent Co-Counsel, the ctDient versions o!thc Appellant's Notice of Appeal and Appellant's Brief were 
. tiled.as l&te as t2 Octobcr200S, i.e. almost two years after the Tri.al Judgement. . , . . •,· •· · 

6' See Bagosora Decision, para, 22; 8/agojevfc Trial Decision, para. 119. 
e, Prosecutor v. R.adislav Broantn, Case No. IT-99-36-T, Decision on Defence Motion for Adjoummcnt, 10 March 
2003,p. 2. 
66 CJ BlagojrNic Appeal Decision, para. 50. 
G? Registrar's Submissions, para. 12; President's Decision, panis 6 and 8. 
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17. The Appeals Chamber is.satisfied that the Appellant suffered no prejudice as a result of the 

Registrar's and the President's Decisions.68 The Appellant is a long-time beneficiary of the 

Tribunal's legal a id s ystcm. As noted a bovc, the Appellant appears to have received substantial 

assistance from the current Co-Cmmsel throughout the . appellate proceedings. The allege~ 

breakdown in trust dates to 16 February 2006,69 that is, after the filing of the Appellant's Brief and 

the Reply Brief. The Appeals Chamber reiterates that no allegations of incompetence, negligence or 

any other breach of professional conduct were made against Co-Counsel and Lead Counsel has 

been fully satisfied with her perfonnance. 70 In addition, the retention of the Co-Counsel would 

protect the Appellant's right to be tried fairly and expeditiously.71 It was thus reasonable for the 

Registrar and the President to find that there was no basis for Lead Counsel, and a fortiori for the 

Appellant, to be dissatisfied with the quality· of legal representation afforded· by the Co-Collllset; 

and that there is no basis for the lack of trust in those abilities. 72 The Appeals Chamber finally notes 

that Co-Counsel' s professional obligations to represent the Appellant remain. 73 

18. In light of the :findings above, the Appeals Chamber c_oncludes that there iii no reason to 

quash either the Registrar's Decision or the President's Decision. 

m. Disposition 

19. For the foregoing reasons, the Appeals Chamber DISMISSES the Motion in its entirety. 

I • l· ' . #, .. ,. , •. • 

Done in English and French, the English text being authoritative. 

Dated this 23rd day of November 2006 
At The Hague, The Netherlands 

: ' ' , 

. 111 Sii Akayesu Appeal Judeement, para. 64. 
G9 Request for Withdrawal. 
70 See Registrar's Decision. p. 2; Request for Witbdrawal, p . 2; 
71 See Blagojevii: Appeal Decision, para. 50. 

Fausto Pocar 
Presiding Judge 

72 Cf. Ibid., para. 17. . 
n Ibid. , para. 54. See also Bagosora Decision. parL 26; Milosevic Decision of 2005, para. 9; Miloi~ic Decision of 
2004, para. 17 . 
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