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1. The Appeals Chamber of the Intemational Criminal Tribunal for the Prosecution of Persons
Responsible for Gemocide and Other Serious Violations of Intemational Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible far Genocide and Other
Such Violetions Committed in the Territory of Neighbouring States Between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is sasized of “The Appeliant
Jean-Bosco Barayagwiza's Motion Contesting the Decision of the President of 24% August 2006
Refusing to Roview and Reverse the Decision of the Registrar Dated 27" March 2006 Relating to

Arayegwiza ( Lead

- Counsel™ and “Appellant”, respectively) on 22 September 2006.(“Motion™), requesting, the-Appeals
Chamber to reverse the Decision of the President of the Tribunal,' order the Registrar to withdraw
Co-Counsel, Ms. Tanoo Mylvaganam, from the present case, and appoint a new Co-Counsel.?

2. The Prosecution responded to the Motion on 22 September 2006.> The Appellant replied on
26 September 2006.°

oy, E e - - FRP I

L FProcedural Backgronnd

3. Trial Chamber I rendered its Judgement in this case on 3 December 2003.% The Appellant
filed his notice of appeal on 22 April 2004,° which was amended on 27 April 2004 His

Y r -
4

Septernber-2005,'® the Appellant filed a revised Notice of Appeal end 8 revised Appellam’s Brief
on 12 October 2005 (“Notice of Appeal™ and “Appellant’s Brief”, respectively). The filings of

! Review of the Registrar's Decition Denying Requast for Withdrawal of Co-Counsel, 29 Augnst 2006 (“President’s
Decision™).

2 Motion, pa. 1, p. 9 (9, (il). C e e
Y The Prosecutor’s Rasponse to “The Appellant Jesn Bosco Barayagwiza's Motion Contesting the Decision of the
President of 24% August 2006 Refising to Review and Reverse the Decision of the Registrar Dated 27* March 2006
Relating to the Withdrawal af Co-Counsel™, 22 September 2006 {"“Responsa™,

! The Appellant Jean-Bosco Bamyngwiza’s Reply tn The Prosecutor's Responsc t© The Appellant jean-Bosco
Barayagwiza’s Motlon Contesting the Declsion of the President of 24 August 2006 Refusing fo Revicw and Roverss
the Decision of the Registrar Dated 27* Maxch 2006 Relating 1o the Withdrawal of Co-Coupsel, 26 September 2006

o,

TE

"Irial Judgement”). e e
Notics d'Appel (conformément aux dispositions de U'article 24 du Statut et de 'article 108 du Riglemend, 22 April
2004,
? Acte d'appel modifié aux fins d'annulation du Jugement rendu le 03 décembre 2003 por la Chambre { dans 1'affzive
« Le P roowreur c ontre F erdinand N akimana, Jean-Boseo 5 orayagwiza et Hacsar Ngeze, ICTR-99-52-T », 27 April
2004.
! Mémoire d’Appel, 25 Tune 2004.
? Decision, on “Appellanr Jean-Bosco Barayagwiza’s Urgent Motion for Leave to Have Further Time to File the
Appeals Bricf and the Appeal Notise™, 17 May 2005 (*Decision of 17 May 2005").
¥ Decision on Clarification of Time Limits and on Appellant Barayagwiza’s Extremely Urgent Motion for Extension of
Time ta File his Notice of Appeal and his Appellant's Brief, 6 September Z005. : . : :

Case Nao. ICTR-99-52-4 2 23 Noveroher 2006 WL
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written briefs on appeal with respect to the Appellant’s appeal were completed on 12 December
200s.1

4, The Appeals Chamber recalls that, following a request for withdrawal of counssl,'? e
appellate proceedings in relation to the Appellant were stayed from 19 May 2004" through 26
Jaguary 2005,'* pending the assignment of 2 new counsel. The cwrent Lead Counsel was assigned
to the Appellant by the Registrar on 30 November 2004, and on 19 January 2005, the Appeals
... Chamber dismissed- the Appellant’s challenge to this assignmcm.”‘ The Ap;;e]_lam_jg_réqua;,,fqr
reconsideration of the Decision of 19; Januery 2005 was djsrm'éséd by the Appeals Cﬁamba on 4
February 2005.' On 23 May 2005, following Lead Counsel’s request, Ms, Tanoo Mylvaganam was
assigned as Co-Counsel.!’ |

5. On 17 February 2006, the Appellant’s Lead Counse] requested the Registrar to termipate the
-assignment of Ms., Mylvaganam.® Following a request from the Repistrar?® Ms. Mylvaganam
commutricated her position on the matter confirming the existence of a difference in lagal reasoning
aud strategy and thus not oppasing her withdrawal.”® On 27 March 2006, the Registrar dismissed
the Request for Withdrawal on the grounds that Lead Counssl had neither demonstrated the
existence of exceptional circumstances nor submitted any specific allegations, referring simply to
diﬂ’e;glat;cs, in views that resulted in the breach of trust between the Appellant and his Cq-Counsel.®’

"! THs Appellant Joan-Bosco Barsyagwiza’s Reply to the Consolidated Respémdent’s Brief, 12 Decembier 2003 (“Reply
Brief™), . ..

“ The Very Urgent Motion to Appeal Refusal of Request for Lepal Assistance, 3 April 2004,

" Decision on Jean-Bosco Barayagwiza's Motlon Appealing Refusal of Request for Legal Asslstance, 19 May 2004,

'* Order Lifting the Stay of Proceedings in Relation to Jsan-Bosco Barayagwiza, 26 Janmary 2005. In particuler, the
Appellant was mitially crdered to file “any amended or new Notice of Appeal no later than 21 Fehroary 2005 (ie.,
thirty days from the Decision of 19 Jamzary 2005)" and “any amended or new Appellant’s Brief no later than 9 May
2003 (j.e., seventy-five days aftex the time limit for fitng the Notice of Appesl).” ° .

¥ Decision oa Jean-Basco Barayegwiza's Mation Cancerning the Registrar’s Decision to Appoimt Counsel, 19 January
2005 ("Barayagwiza Decision™). ) . . T
'* Decisien on Jean-Bosco Paraysgwiza’s Request for Reconsideration of Appeals Charnber Decision®f 19 January
2005, 4 Fehruary 2005. T R :

* Letter from the Registrar to Ms. Mylvaganam, Dated 23 May 2005. Ref: ICTR/TUD-11-5-2-1593.

¥ Confidential Leucr from Mr. Peter Herbert to the Registry, “Re: Tenmination of mandate of Co-Counsel Ms
Mylvaganam re Appeal of Jean Basco Barmyagwiza (ICTR-§9-52-A)", 16 February 2006 (“Request for Withdrawal™,

¥ Utgent and Canfidential Facsimile Transmission ftom Aminata LR. N’ gum, Deputy Chief snd OIC, 17 February
2006,

* Confidential Letter from Ms. Tanoo Mydvaganam 0 the Registrar “Re: Termrination of my Mandate as Requested by
Lead-Counsel re Appeal of Jean Bosco Barayagwiza (ICTR-99-52-4)", 22 February 2006,

*! Détisibn of the Registrar Denying the Request of the Lead Counsel M. Peter Herbert to Terminate“the Assigritoent
of Co-Counsel Ms, Tenoo Mylvaganam Rcpresenting the Appellant Mr, Jean-Bosco Barayugwiza, 27 March 2006
(“Registrar’s Decision™), p. 2.

Case No. ICTR-99-52-A 3 23 November 2006 A4




F
23/11 'GB 19:03 FAX 0031705128832 ICIR RZoo4

8615/H
5. On 4 May 2006, the Appellant requested the President to review the Registrar’s decision.??
On 17 May 2006, the Registrar filed related submissions pursuant to Rule 33(B) of the Tribunal’s
Rules of Procedure and Evidence (“Rules™)® On 29 August 2006, the President dlsnnsscd the
Motion for Review on the ground that the Appellant had not shown that the exercise of discretion

by the Registrar was unfair or unreasonable,™
)1 N Discussion
A.  Submissions of the Parties

7. The Appellant requests the Appeals Chamber to reverse both the Repistrar’s Decigion and
the President’s Decision, and to order the Registrar to remove the eurrent Co-Counsel from the case

and (o appoint a new co-counsel in accordance with the wishes of the Appellant and the agreement
of Lead Counsel and Co-Counsel > First, he alleges irreconcilable differences in approach in legal
strategy between himself and his Co-Coumsel, and contends that the Registrar’s order to his Counsel
to engure resolution of the conflict is “unrealistic” and “impossible”.”® Second, to counter the
Registrar's arpument relating 1o the paucity of information conéeming the breakdown of trust with
Co-Counsei the Appellant argues that he should not be expected to prowde moTe, detaﬂs in this
respect bccause {a) this is pnvileged mforma.tr.on and (b) the proof of this breakdoml “can be

PTeSUned {TOM e JOint eXpett view of both [cad and co-counsel” He submits that the breakdown
of trust is both a subjective and an. objective matter to assess, and that the consensus on this matter
within the Defence tearn should exclude all “speculation” from the Registrar and the President?®
Third, the Appellant contends that it is contrary to both common sense and Article 19 of the
Directive on the Assignment of Defence Counsel? to maintain Ms. Mylvaganam as Co-Counsel in

2 The Appellant Jean-Bosco Batayagwiza’s Urgent Motion for the Pres:dem of the ICTR to Raview the Decision of tbﬂ

A . P
-';_"J ST Relating to thr NALERS oo pyalvement o L-[_olimsed N oniiaenbatly on 4 MW DD Ao tiom

RE‘VIEW ).

9 [Confidential] Registrar’s Submission under Rule 33(B) in Respeet of the Appellant Jeap-Bosco Barayagwiza's
Urgent Motion for the President of the ICTR to Review the Decision of the Registrar Relating to the Continuing
Involvemant of Co-Counsel, 17 May 2005 (“Registrar’s Submissions”). The Registrar submitted - futer -alia that « &
diffcrence of opinicn that leads to 8 breakdown of trust and confidence between the Appsilant and Co-Counsel at the
late stage of Appellate proceedings that has been reached in this case d[id] not constitute cacepticna] circunmiances”
(para. 6) and thus did not justify the withdrawal of the Co-Counsel The Registrar alse referred ta such factors as quality
and woportance of the Co-Coume]’s wark, costd implied by the nomination of a new Co-Counsel, the Registrar's
dxscrcl:omry powers, otc. (paras 5, 7, 9-12).

* Pregident's Decision, para, 9.

* Motion, paras 1-2, 14, p. 9.
¥ bid., paras 4, 8. At paragraph, 17, the Appellant submits that even ]fthe:re was some doubt concerning an cventunl

recong) aHon at th Hyma ¢ 1l \'ll'l:_ Decision, fhe DAREAAE of Hime a1y demonsirates tha! -n _---.g__ Wl
not padsible anyrhore. o n

2 Ibid,, para, 5.

"Jbui , paa. 14,

* Document prepared by the Repgistrar and spproved by the Tribunal em 9 Jamary 1996 ss ameaded 6 Juoe 1997, B
Tupe 1998, 1 July 1995, 27 May 2003 end 15 May 2004 (" Directive™).

Case No. ICTR-95-52-A 4 23 November 2006 \T?A_,(
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his ease because she is not receiving his instructions, does not cerry his trust and confidence, and
has not been allowed to play any part in the conduct of the defence since January 2006.%° Fourth, he
asserts that any reliance on budgetary constraints should be dismissed, “as being contrary to the
principle of ensuring a fair appeal and providing for adequate represcntation of the Appellant.”
Fifih, the Appellant argues that the President’s reference to the risk of delaying the proceedings is
flawed, maintaining that the withdrawal will have no impact if a new Co-Counsel is appointed
without further delay, *2 Finally, the Appellant maintains that the Pres1dent’s Declslon and the
Registrar’s Decision are contrary to the jurisprudence of both this Tnbunal and that of the
Internationa] Criminal Tribunal for the Fonmer Yugoslavia (“ICTY™), including previcus decisions
of the Registrar allowing the withdrawal of counszl in cases of a breakdown of trust, ™

8. In 1ts Response, the Prosscution submits “that no change in the Appellant’s lepal
representation for the appeal should be permitted to be used a2 a reason to cause mny delay to the
scheduling of the oral hearing in this case.™* In his Reply, the Appellant reiterates that the
withdrawal of Co-Counsel will not canse any delay in.the appellate proceedings and that “the

appomtment of & new co-counsel would enable the timetable to be adhered to far more casily.” s
B. Discassion

5. The Appeals Chamber has inherent power to review decisions of the Tiibunal's President
concerning withdrawal of counsel where such decisioms are closely related to issues involving the
faimness of proceedings on appeal and if the procedure provided by Anicle 19 of the Directive has
beén followed.>® However, such review is neither a rehearing, nor an appeal, nor is it in any way
similar to the review which a Chamber may undertake of its own judgement in accordance with
Rule 119 of the Rules.”” The Appeals Chamber 1ecalls that judicial review of an administrative

* Morion, paras 6, 17-18.
N pid, p. 9 (i) See also parns § and 20, referring to the President’s Decision, para. 8,
2 Ibid., para..22,.p. 9 (iv). i : R
n I‘b.-d paras 9-16, 19.

* Responsc, para. 2. The Proscoution recognizes that nonmally, it does not address this matter since it lies in the
d.l.screnon of the Regisiry, the President of the Trbunal, end ultimately, the Appeals Chamber (para. 2.).

% Reply, para. 1.
* Decision on Appellant Ferdinand Nahimana's Motion for Assistance from the Registrar in the Appenls Phase, 3 May
20035, paras 4 and 7; Decisiorr on "Appellanl Hassan Ngeze's Motion for Leave to° Permmt his Defense Coungel to
Commun.i.cate with him during Afieranon Friday, Sefwduy, Sunday and Public Holidays®, 253 Aprl 2005, p, 3;
Prosecutar v. Vidojs Blagojevié, Case Na. IT-02-60-AR73 4, Public and Redacted Reasons for Decision on Appeal by
Vidoje Blagojevw to Replaca His Defence Team, 7 November 2003 (“Blagojevi¢ Appeal Decision™), para. 7. See alsa,
Progecutr'v. Milan Milutinovié et al,, Case No. TT-99-37-AR.73.2, Decision on Interlocutory Appeal on Motion for
Additional Funds, 13 November 2003 ("Milutinovi¢ et al. Decisian”), para. 19; Jean-Sosce Bargyagwiza v. The
Prosecutor, Case No. ICTR-97-19-AR72, Decision (Request of Withdrawal of Dcfence Counsel), 2 February 2000, p.

s

¥ Prosgcutor v. Miroslav Kvocka et al,, Cose No. IT-98-30/1-A, Decision on Review of Registrar’a Decision to
Withdraw Legal Aid from Zoran Zigi¢, 7 February 2003 (“Kvodka Decision™), para.-13. Sce also The Prosecuror v.
Théonesie Bogasora et rl., Case Wo. ICTR-93-41-T, Decigion on the Defence Mobons for the Remsiatement of Jean

" Cusc No. ICTR-99-52-A : 5 : - 23 November2006 LA
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decision in relation to legal aid under the Directive is primarily concerned with the regualarity of ths

procedure by which the Repistrar and/or the President reached the impugned decision® The
decision will be quashed if the Registrar or the President: '

(a) failed 1o comply with the legal requirements of the Directive, or

(b) failed t0 abserve amy besic Tules of natural justice or to act with prooedural faimess towards the
persots affected by the decision, or -

(c) took into account iTrelevant material or failed to take imto account relevant material, or

(d) reached 2 conclusion which no sensible person who has properly applied Tus mind to the issus
could have reached (the “unreasonabloness” test).”

The Appeals Chamber also sperified that “[t]hese issues may in the particular case involve, at loast
in part, a consideration of the sufficiency of the materia] before the Registrar [ot President], but (in

the absence of gstablished wmeasonehleness) there can be no interference with the margin of
appreciation of the facts or merits of that case to which the maker of sueh an administrative decision
is entitled”*® Finally, in the review, the party contesting the administrative decision bears the onus
. of persuasion and must show that (a) an error of the nature dcljibad has occurred, and (b) that such
erfor has significantly affected the impngned decision to his detriment,*?

10. It has been repeatedly emphasized that the right to legal assistance financed by the Tribunal
does not confer the right to counse] of one’s choosing.*? When deciding on the assignment of
counsel, some weight is accorded to the accused’s preference, but such preference may be

ovérridderr if it is in the interests of justice to do 50.*’ The Appeals Chamber further recalls that an

Yaovi Degli as Lead Conngel for Gratien Kabillgi, 19 Jammary 2005 (“Bagosera Decigion of 19 Jammary 2005*), pare.
37; Prosccutor v. Slobodan Milofevié, Case No. TT-02-54-T, Decision [of the President] Affirming the Regisirar's
Denial of Assigned Counsel's Application o Withdaw, 7 February 2005, para. 4; The Prorecutor v. Vasselin
Slitvancanin, Case No. IT-95-13/1-PT, Decision [of the President]. on Assignment of Defence Counsel, 20 Auguat]
2003, para, 22 (“Stjivandanin Deciaton™),
% Kvocka Decision, pata, 13. Se¢ also Bagosora Declsion of 19 Januacy 2005, para. 37; Slivandanin Decision, para, 22,

Jﬁ Id_ T E—

“ Kvotka Decision, para. 13.
* Kvockg Decisiom, para. 14; Prosecutor v. Vidoje Blagojevié & Dragan Jokié, Cese N o, I T-02-60-T, D etision o
Independent Counsal for Vidoje Blagojevis's Motion to Instruct the Registrar to Appoint New Lead and Co-Counsal, 3
July 2003 (“Blagofevié Trial Decision™), para. 116.
2 Blagojevié Appeal Decision, pats. 22 and foomote 54; Frosecutor v. Zeljko Mejakié et al, Casc No. IT-02-65-
AR73.1, Decision on Appeal by the Prosecution to Resalye Conflict of Interest Regarding Attomey Jovan Simié, 6
Octobar 2004, pare. 8; TA¢ Prosesutor v. Jean-Paul Akayesu, Case No. ICTR-964-A, Tudgement, i Juns 2001
(“Akayeru Appeal Judgement™), para. 61; Jegn Kambanda v. The Prosscivor, Case No. ICTR 97-21-A, Judgement, 19
‘Octobet 2000, par. 33. See also The Prosecutor v, Théoneste Bagosora et al,, Case No. ICTR-98-41.T, Decision on|
Maitre Paul Skolmk’s Application for Reconaideration of the Chamber's Desision to Instruct the Registtar to Assign
him ag Lepd Counsel for Gratian Kabiligi, 24 March 2005 (*Bagosora Decision of 24 March 2005™), para. 21;
Bagosora Decision of 19 Jarmuary 2005, para, 45; Tke Prosecutor v. Tharcisse Muvunyi et al., Case No. ICTR-2000-55-
T, Decision on the Ascuaed’s Requesr to Ingtruct the Rogistrar to Replace Assigned Lead Counsel, Article 20(4)(d) of]
the Starute and Rules 45 and 73 of the Rules of Procedure and Evidence, 18 November 2003, para. 6.
# Barayagwiza Dccision, p. 3; Prasecutor v. Jedranko Priié et af., Case No. IT-04-74-AR73.1, Decision ont Appeal by
Bruno Stojji¢ Against Trial Chamber Decision on Request for Appoiniment of Counsel, 24 November 2004, para. 19;
Biagojevic Appeal Decisinn, para. 22; Akmyesu Appeal Judgement, para. 62, See alvo Bagosora Decision of 24 March
2005, parn. 21; Blagnjevié Trial Decision, paras 86, 117; Prosecutor v. Dusko Knefevié, Case No, IT-954-FT, Decision

Casc No. [CTR~99-52-A 6 23 Noverber 2006
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indigent aceused does not have a right to a co-counsel, but, where appropriate and at the request of
the lead counsel, the Registrar may appoint a co-counsel to assist the assigned lead counsel,*
Accordingly, where co-counsel has been appointed and subsequently withdrawn, there is no
guarantee that the co-counsel will be replaced.*’ Finally, the Appellant’s personal preferencea are
irrelevant to assignment or withdrawal of co-counsel.*

11.  Under Article 19(A)(ii) of the Directive the Registrar may, in exceptional circumstances and
at the request of lead counsel, withdraw the assignment of co-comnse].*’ The burden of proof of
existence of such circumstances squarely Yies on lead counssl.*® The Appeals Chamber emphacizes
that each case must be considered on its own and that what constitutes exceptional circumstances
justifying a Tequest for withdrawal may vary from one case to another. In addition, exceptional
circumstances justifying withdrawal of a co-counsel might be substantially different from those
applicable to withdrawal of a lead counsel.

12.  The Appeals Chember considers that the alleged conflict between the Appellant and his Co-
Counse! on issues of legal strategy does not constitute an exceptional circurnstance justifying a
withdrawal of Co-Counsel. The Appeals Chamber notes that, in most decisions holding that a
braakdown of trust between the accused and his legal representatives- cdnsﬁtuted an exceptional
¢ircumstance justifying the withdrawal of assignment, the breach of trust was attributable to ouc or
taore of the following circumstances: alleged incompetence or lack of knowlédge of tha Rwandéh

context and history; a lack of inttiative in the defence of the accused; an exceptional workload
incompatible with other professional commitments; a breach of professional responsibilifies,
including the obligation to communicate with the client; and misconduct or manifest negligence.*’

* ém ‘Accused’s Request for Review of Registrar's Decigion an to Assignment of Counsel, 6§ Séptember 2002,.p.'3; The
Prosecutor v. Gérard Ntakirutimana, Case Nos. ICTR-26-10-T and I CTR96-17-T, D ecision on the Motions ofthe
Accn.sad Tor Replacement of Asgigned Counsel/Cody., 18 June 1997, p. 5.

“ Directive, Article 15(C) and (E). See The Prosecuwior v. Augustin Ndindiliyimana a1 al., Case No. ICTR-2000-56-T,
Decisian on Defence Oral Motion for Adjournment of the Proczedings, 8 October 2004, pars. 6 ; Le Procureur ¢. Aloys
Stmba, dffaire n® ICTR-0.-76-I, Décision portant report de Ig date d'auvarture du proces, !8 aolr 2004, para. 24 ;
Blagojevié Trial Decision, paras 77, 79, 118; Prosequtor v. Radislav Brdanin, Case No. [T-99-36-T, Confidential QOrder
Relatitig to Lead Counstl’s Appeal from R.eg:.-ltrar‘s Confidential Decision of 7 March 2003, 1 April 2003, p. 7.

“ ¥ Blagojevié Trial Decision, para. 79.

Qf.ﬂlagq}ewaAppealDemion, pard. 54, e s

47 The Appeals Chamber notes fhat Article 20(A) of the ICTY Dirsctive on the Assignment of Dnﬁence Counsel Nu
1/9%4, TT/73/REV.11 does not contain the requirement of “exceptional cirenstances" and ingtead refers 1o “the interests
of jmﬁce“, This difference should be bom in mind when making parslicls between the jurisprudence of the two
Tr{bumh

Sec Blagojevié Trial Decision, para. 116,

* Sea The Prosecutor v. Ndindilivimara et al., Case No. ICTR-00-56-T, Decisivn by the Registrar of Withdrawal of
Mrs. Daniclle Girard as Co-Counsel for the Accused Frangou—}la.ﬂer Nzuwonemesye, 13 Ocipber 2005, p. 3;
Prosecutor v. Athanase Seromba, Case No. 1CTR-2001-66-T, Decision by the Registrar of Witherawal of Mr, Alficd
Pognoun, Lead Counsel for Athanase Serconba, 10 May 2005, p, 3; Blagojavic Tnal Declsion, para. 119; The Prosecutor
¥: Theoneste Bagosora, Case No. ICTR-96-7-T, Decislon on the Request by the Accused for Change of Adzignéd
Ceunsel, 26 June 1997; Prarecutor v, Dwiko Tadis Case No IT-94-1-A, Regiatrar's Decision on Withdrawal af Co-

Case No. ICTR-99-52-A .7 23 November 2006 <\UaA_
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No allegaticns of this kind wers made against Co-Counsel in the present case. Thercfore, the
Appeals Chamber is not convinced that the Registrar’s Decision and the President’s Decision
contradict the Tribural’s jurisprudence.

13.  The Appeals Chamber recalls that, according to the jurisprudence of both the Tribunal and
the ICTY, an accused’s refusal to ¢ ooperate with his lawyers does not c onstitute an exceptional
circumstance warranting the Registrar’s withdrawal of assigned counsel.®® More precisely, an
accused does not have the right to unilaterally destroy the trust between himself and his Eounsel, or
to claum a breakdown in cormmunication through umilateral actions, in the hope that such actions
will result in the withdrawal of his courisel by the Registrar.”! A lack of trust in counsel based on
disagreements in approach to one’s defence strategy is distinguishable from a lack of trust due to a
breach by counse] in fulfilling his professional and ethical responsibilities in the course of
representation.” Thus, a divergence of opinion as to the defence strategy camnot in itsekf justify that
there is a loss of trust in the counsel's abilities or commitment to the case. It is even more so when
the divergence is between an appellant and a co-counsel, whose mandate is io assist the lead

counsel, >

14,  In the present case, Lead Counsel did not provide the Registrar with any speclﬁc cumplamm
regardmg the' performance of Co~-Counsel that may have warranted her dlsquahﬁcatlon on th:
grounds of ineffective assistance or breach of professional duties. The Appesals Chamber rejects the
Appellant’s argument that it is sufficient “to state in broad terms” that the trust and confidence have
broken down™ and, consequently, finds that it was apen to the Registrar and the President 10
conclude that the Appellant’s request for withdrawal was not justified.>

PR Y]

15. Moreover the Appeals Chamber is sansﬁed that the Reglstrar and the Prcs1deut propeﬂy
took into account other particnlar circumstances of the case, such as the pote.nnal delay in the
proceedings as well as the proper use of the Tribunal’s resources.” Indeed, in the circumstances

Counsel, 2 Ssprember 1997, p. 1; The Prasecutor v Jean-Paul Akayesu, Case No. ICTRD64-T, Decismn on the
R.cqunst of the- Accused for the Replacumaut of Assigned Counsel, 20 November 1996, pp_2-3;. -

5 See Prarecutor v. Slobodan Milojevié, Case No. IT-02-54-T, Decision Affirming the Registrar's Dcmal uf A.ﬂugnsd
Coumel‘s Application to Withdraw, 7 February 2005 (“Milafevié Decision of 2005™), para, 9.

*! Blagajevié Appeal Decision, pata. 51, See also Bagosora Decision of 24 March 2005, pares 21, 30; The Prosecutor v.
Slobodan Milasevic, Case No. IT-02-54-T, Decision o Assigned Counsel's Motion for Withdrawal, 7 December 2004
{“MiloSswié Decislun of 2004"), para. 18; Blagojevid Trial Decision, para. 100.
a2 Biagq;mc Tria! Decision, paras 106, 120.

Sze supra, parz. 10,

* Muotion, para. 5.

3 WG Blagojevié Trial Decision, para. 90 confinmed by Blagojevid Appeal Decision.

* See¢ Akayesu Appeal Judgement, pam_ 60; Prosecutor v, Vinko Martinovid, Case No. TT-98-34-A, Decision by the
Registrar re; Assignment of Counsel to Vinko Martinovié, 19 May 2003, p. 2; Prosecurtar v. Safer Halilovid, Case No.
IT-01-48-PT, Decision by the Registrar to Withdraw the Assignment of Mr, Caglar as Cowumnsel 1o the Accused and to
Assign Mr. Hod#i¢, 18 Febnuary 2003, p. 2; Prosecwor v. Ranko Cesic, Case No, TT-95-10/1-PT, and Prosecutor v.
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where no misconduct or manifest professional negligence on the part of the counsel is established,
factors such as the cfficient management of resources are directly rélevant to the decision not to
permit withdrawal of counsel.”” The Registrar noted that “Ms. Mylvaganam submitted clairgs for
34643 hours of work [during the months of May, Tune and July 2005], which were approved and
duly paid”,** and she “has claimed an additional 395.26 hours for the months of Augnst-December
2005. These hours will be paid up to a maximum of 350 hours, making a total of hours paid to Co-
Counsel 700 hours.”* The Registrar submitted that if Ms. Mylvaganam was withdrawn and & new
co-counsel appointed, “this would require additional hours over the 700 hours already committed,
and [...} this may be a precedent that will have substantial implications for the Legal Aid
Programme”.® The Appeals Chamber notes that I.ead Counsel has explained that the remaining

work on appeal will amount to at least 150 additional hours,%

16.  Furthermore, the Appeals Chamber notes that proceedings in this appeal have been delayed
for a significant time,® notably as a result of changes in the representation of the Appellant® The
Appeals Chamber also notes that the request for withdrawal of Co-Counsel came at a Jate stage of
the proceedings, after the Appellant has filed his Reply Brief. At this stage, the introduction of a
new co-counsel, unfamiliar with the case, will inevitably result in undne delay,“lgiven that ﬂna
person will require some time to get familiar with the case and its documents.*” An unnecessary
replacement of the current Co-Counsel who is thoroughly familiar with the case &nd who has
already dedicated hundreds of hours to the Appellant’s appeal would be detrimental to the
Appellant’s right to be tried fuirly and expeditiously.® The Appeals Chamber thus finds that the
Registrar and the President did not err in taking these factors into account.&’

Milorad Krnojeloc, Case No, [T-97-25.A, Decision by the Regictrar, § Janvary 2003, 5, 2; The Prosecuror v. Pauline

Nyiramasvhuko & Arséne Shalom Ntahobali, Caze No, ICTR-97-21-T, Decision on Ntahobali’s Motion for Withdrawal
of Counsel, 22 June 2001, paras 17-19; Prosecusor v. Ze/nil Delalic ¢t ol , Case No, 1T-96-21-T, Decision on Request
by Accused Mucié for Assigmment of New Counsel, 24 June 1996, para. 5.
" 37 Blagofevid Appeal Decision, para. 32.
ST Registrar’s Subrnissions, pare. 3 (i).
% fbid , pars. 3 (iif).
“ Ibid., parn. 7.
&t Motmn, para. 7; s¢e the President’s Decision, para. 8,
4 Pociglon an Jaan Bosco Bamayagwiza's Mation Copcerning the Registrar's Decision to- Appeint Counsel, 19 January
2005, p. 3.
aa Seeiupra. paras 3-4. As a result of the change of Lead Counsel as well as the appeiganent of a new Defence team,
inchuding the current Co-Counsel, the current versions of the Appellant’s Notiee of Appeal and Appcllmt’s Bmf wcre
- filad. as late a5 12 Qctober 2005, i.¢. alnwst two years afier the Txial Judgement.
ot See Bagosora Decision, parp, 22; Blagojevié Trial Decisian, parz. 119,
® Prosecutor v. Radislav Brdantn, Case No. 1T-99-36-T, Decisian on Defence M otion for A djowrament, 10 March
2003, p. 2.
Cf Blagojevié Appeal Decision, para. 30,
¢ Registrar’s Submissions, para. 12; President’s Decision, paras 6 and 8.
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17, The Appeals Charnber is. satisfied that the Appellant suffered no prejudice as a result of the
Registrtar’s and the President’s Decisions.® The Appellant is 4 long-time beneficiary of the
Tribunal's legal aid s ystem. As noted above, the A ppellant appears to have received substantial
assistance from the current Co-Counsel throughout the .appellate proceedings. The alleged
breakdown in trust dates to 16 February 2006,% that is, afler the filing of the Appellant’s Brief and
the Reply Brief. The Appeals Chamber reiterates that no allagations of in;:,ompetcnce, neg]igencel- or
any other breach of professional conduct were made against Co-Counsel and Lead Counsel has
been fully satisfied with her performence.” In addition, the retention of the Co-Counsel would
protect the Appellant’s right 1o be tried fairly and expeditiously.” It was thus reasemable for the
Registrar and the President to find that there was no basis for Lead Counsel, and 4 jortiori for the
Appellant, to be dissatisfied with the quality of legal representation afforded by the Co-Counsel,
and that there is no basis for the lack of trust in those ahilifies.”” The Appeals Chamber finally notes
that Co-Counsel’s professional obligations to represent the Appellant remain.”

18.  In light of the findings above, the Appeals Chamber cpnbludcs that there is no reason to
quash either the Registrar’s Deciston of the President’s Decision.

HII. Disposition
19.  For the foregoing reasons, the Appeals Chamber DISMISSES the Motion in its entirety.

Dc;nemEngllsh and French, the Englisﬁ text being authoritative.

Dated this 23™ day of November 2006
At The Hague, The Netherlands

Fausto Pocar
Presiding Judge -

"9 S7d AkayeSu Appea) Judgement, para, 64,
@ chuﬂst for Withdrawal,
7 See Registrar’s Decision, p. 2; Request for Withdrawal, p. 2;
n .S'ee Blagofevié Appesl Decision, pare. 50.
Cf Ibid., para. 17.

” Ibid,, para. 54, See also Bagosora Decision, para. 26; M lofevi¢ Decision of 2005, para. 9, Milofevié Decision of
2004, para, 17.
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