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31513 

SITTING as Trial Chamber J, composed of Judge Erik M0sc, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEING SEIZED OF the "Motion Requesting Suspension of Trial on Medical Grounds", 
filed by the Nsengiynmva Defence on 8 November 2006; 

CONSll}f.RJNG the Registrar's Submissions, filed on 13 November 2006; 

HEREBY DECIDES the motion. 

INTRODUCTION 

I. Presentation of evidence b( the Nsengiyumva, Bagosora, and Ntabak.uzc Defonce 
teams closed on 13 October 2006. With the exception of four Bagosora witnesses and one 
Ntabakuze witness, the present and final session ofth.e trial is devoted exclusively to hearing 
witnesses on behalf of Kabiligi.2 

2. On 8 November 2006, L.:ad Counsel for Nsengiyumva announced that his client was 
ill and unable to atlend proceedings. He indicated that the Accused had no intention of 
waiving his right to be present, and requested a suspension of the trial until his client was able 
to return to court. 3 A written motion, filed simultaneously, argued that "most of the witnesses 
about to take the stand, e.g. ALL 42 and Kambamla are particularly important witnesses 
whose testimony he absolutely must follow". 4 After an adjournment to allow the Defence 
time to more fully consult with their client, the Chamber received a medical report from the 
Registry indicating that "one week rest is recommended for his condition to improve".5 

3. The Chamber asked whether there were any witnesses of less importance to the 
Nscngiyumva Defonce whom the Accused would consent to be heard in his absence. Lead 
Counsel responded: 

Now, as 1 said in the morning, the other witnesses may have nolhing obvious, on the 
face of it, that will have an impact on the defence of the Accused person. Ilut, we do 
not know whal i~ likely to come out of the cross-examirrntion of those witnesses by 
the Prosecution, and that is where our difficulty is. So that out of abundant caution, it 
will be safe that the Accused person is in court to give instmctions when issues that 
are likely to be prejudicial aiise during cross~examination either by the Prosecution or 
by the other Defence teams!· 

In respect of Witnesses Kambanda and ALI ,--42, Lead Counsel explained that the situation 

is slightly different. It's both the prejudicial testimony and also the possibility of 
getting exculpatory testimony from those two witnesses. We will lose that if the 

1 T. 13 October 2006 p. l (Statu;; Conference). 
2 Bagosora er al., l}ecision on Bagosora Motion to Present Additional Witnesses and Vary IL> Witness List 
(TC), 17 November 2006; T, 13 October 2006 p. 6 (Stutus Conference). 
3 T. 8 November 2006 pp. 1-2: T. 14 November2006 p. 24 (draft). 
4 Motiun, para. 6. 
~ Registrar's Suhmb1sions, filed on 13 Nuvcmbcr 2006; ExhibiL DNS-229A. 
~ T. 8 November 2006 p. 8. 
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Accused is not in court, because we believe that they have important - particularly, 
the first one, ALL-42, he has important information that we could elicit from him .... 

7 

4. After hearing the parties, the Chamb!!r ruled orally that it would proceed with the 
examination-in-chief of Witness ALL-42, but would rcserw its position as to the timing of 
any possible Nsengiyumva an<l Prosecution cross-examination of the witness.8 Upon 
completion of the witness's examination-in-chief and cross-examination by the two other 
Defence teams, the Nsenglyumva Defonce re-affirmed t'1,at it was not in a position to decide 
whether to cross-examine the witness. The Chamber decided to postpone the remainder of the 
witness's testimony.9 

5. The Kabiligi Defence then called Witness YC-03. At the end of the examination-in
chief and the Prosecution cross-examination the following day, 9 November 2006, the 
Nsengiyumva Defence indicated that it was not able to take a position in respect ol" any 
additional cross-examination of the witness. The Chamber decided that the witnes::; would 
remain in Arusha, subject to possible recall by the Nsengiyumva Defence, which sholdd 
consult with its client on the basis of the transcripts in order to detennine whether lo cross
examine the witness. 10 After the completion of the examination-in-chief of lhe next Kabiligi 
witness, Witness LAX-2, the Nsengiyumva Defence again reserved its right to conduct a 
cross-examination. 11 On 13 November 2006, the Nsengiyumva Defonce repeated its objection 
to hearing evidence in the absence of the Accused. Tht: Chamber nevertheless heard Kabiligi 
Witness FB-25, who had previously appeared in the trial a-:; Ntabakuzc Witness DM-190. 

6. On 13 November 2006, (he Chamber received a second medical report from the 
Registry stating that the Accused would be able to attend trial hearings cffCctive 14 
November 2006, su~iect to being able to take a ten-minute break every two hours, and to 
elevate his leg. 12 The next day, the Accused was present in courl, but complained that he was 
in significant pain that made it diflicult for him to consult mcaningfuJly with his counseJ. 13 

DELJBERA TIO NS 

7. Article 20 ( 4)(d) of the Statute recognize-s the right of an accused "to be lricd in his or 
her presence". This right, however, is not absolute; it is subject to "the proportionality 
principle, pursuant to which any restriction on a fundamental right musl be in service of a 
sufficiently important objective and must impair the right no more than is necessary lo 
accomplish the objective.".14 Furthem1ore, implied waiver of this right may arise where an 
accused is given the opportunity to attend trial, but declines to do so without estabfo;hing 
good cause for the absence. 15 No implied waiver will arise where an accused shows good 
cause, such as the existence of a medical condition that makes attending trial impossible. 16 

1 T. !:! November 2006 p. 9. 
1 Id. pp. 9-ll. 
QT. 9 November 2006 p. JO. 
rn Id. p. 75. 
11 T. 10 November 2006 p. 5. The other Defence teams declined lo cross-examine the witness. 
i:z Registrar's Submissions. filed on 13 Novembc-r 2006; Exhibit DNS-229B. 
11 

T, 14 November 2006 p. 2 (draft). 
14 Zigirunyirazu, Decision on Interlocutory Appeal (/\C), 30 Oc.tob<'r 2006, para. 14. 
11 Barayagwiza, Decision Dn DefenccCrnmscl Motion to Withdraw (TC), 2 November 2000, ptiras. 6-7. 
16 Kujdijdi. T. 2 October 2001 p. 33; Krstic, Case No. lT-98-33-T, Decision Adjourning the Trial (TC), 15 
January 2001, para. 27. 
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8. Failure to attend proce._:dings because of illness must be substantiated by a 
professional medical asse:ssrnent. 17 The Chamber accepts, on the basis of the first medical 
report submitted by the Registry, that the Accused was unable to attend trial proceedings on 
8, 9, 10 and 13 November 2006. On 14 November 2006, the Accused came to court and 
addressed the Chamber, saying that he was in pain w-bich prevented him from following the 
proceedings or engaging in meaningful consultations with his lawyers.1

~ Although the 
Chamber is sympathetic to this claim, il must be guided by the medical report prepared by the 
attending physician. Thal report says tHat the Accused was sufficiently recovered to attend 
the trial on 14 November 2006. As of that date, the Accused's absence from court has not 
been substantiated by a professional medical opinion. The Chamber must infer in such 
circumstances that the Accused's absence is not justified by good cause. 19 Having said this, 
the Chamber remains open to any further medical reports that may suggest the contrary, and 
is anxious to ensure that the Accused is closely monitored to ensure that he receives the 
highest possible standard of health care.20 

9. The Chamber does not consider that any unjustifiable restriction has bct.:n placed on 
the Accused's right to be present at his trial. First and foremost, the case for the Accused has 
already closed, None of the witnesses now being called by the other Defence teams appear lo 
be adverse to the Accused. Nsengiyumva argues, nonetheless, that prejudicial testimony 
might be elicited by the Prosecution from those witnesses, in particular of Witness ALL-42 
and Kambanda, and that the Defence might be able to obtain exculpatory testimony from 
these and other Kabiligi witnesses. 

10. The Chamber has taken measures to address the concerns raised by the Nsengiyumva 
Defence, to the extent th;i.t they are ju~tified. The Prosecution cross-examination of Witness 
ALL-42 was deferred until 16 November 2006. The testimony of other witnesses has been 
heard, but the Chamber has indicated its openness to specific submissions to allow the reca!! 
of these witnesses for additional questioning and, in one case, directed that a witness remain 
in Arusha to provide the Nsengiyumva Defence, in consultation with the Accused, an 
opportunity to decide whether to do so.21 Transcripts. and video-recordings of the testimony 
are available to the Accused so that he can meaningfully and knowledgeably consult with his 
Defence team about the need to cross-examine the witness or, at !east, to offer more specific 
submissions concerning the relevance of the their testimony to the Accused. 

11. l11e Nscngiyumva Defonce has been unable to show the relevance to the Accused of 
any testimony heard in his absence. The only specific area of potential interest identified by 
the Nsengiyumva Defonce during the testimony so far concerns a few questions posed to 
Witness LAX-2 concerning his knowledge of a Prosecution witness.22 Witness LAX-2 made 
no reference to Nscngiyumva in his testimony, and the context in which he mentions the 
Prosecution witness is unrelated to any testimony by that witness against the Accused.2

1 
The 

Chamber considers the connection between this testimony and Nsengiyumva to be, at its 

17 See e.g. Nali!tilic and l\4arlinovic, T. 31 !\fay 2002 pp. 12117-12118; Kajelijeli, T. 2 October 2001 p. 33; 
Krslk, Case No, IT-98-33-T, Decision Adjourning the Trial (TC), 15 January 2001, para. 27. In these cases, the 
Chambers found that there was an implied waiver of the Accusl.--<l's right to be present. 
is T. 14 Nuvembcr 2006 p. 2. 
19 .Naleti/ic and Martinovic, T. 31 May 2002 p. 12117-12118; KuJelijeli, T. 2 October 2001 p. 33. 
io T. 14 November 2006 pp. 1-3. 
21 T. 9 November 2006 p. 76. 
22 Id. pp. 83-84; T. 10 November 2006 pp. 1-2. 
2

i T. 9 November 2006 pp. 87-88; T. 10 November 2006 p. 5. 
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highest, marginal. No undue restriction is placed on the A(X;used's right to be present at his 
lrial by permitting this testimony to be heard under the conditions described above. 

12. The Defence has invoked the recenl Appeals Chamber decision in Zigiranyirazo to 
reverse a Trial Chamber decision to hear a witness in The Netherlands while the Accused 
observed proceedings by video-link in Arusha, accompanied by his counsel. A series of 
factors show that precedent to be inapposite. The witness being heard in that case was 
considered a "key Prosecution witness" agalnsl the accused, whereas the witnesses here are 
appearing on behalf of another co-Accused and no showing has been made that these 
witnesses have any particular relevance to NsL:ngiyumva.24 A further consideration was the 
Appeals Chamber's opinion that other options could have been explored to ensure thal the 
Accused was present during the hearing of the witness. The Appeals Chamber did not acc.cpt 
as determinative or as sufficiently established the claims that the witness's scL:urity would be 
at risk by travelling to Arusha, and that the Accused was barred from entering The 
Netherlands for the hearing.25 No such considerations are relevant in the present case. Finally, 
Mr. Zigiranyirazo was being tried alone. Here, the Chamber must consider the potential 
impact of an adjournment on, in particular, the rights of the Accused Kabiligi. Significant, 
long•tenn efforts arc often required to ensure the appearance of witnesses before this 
Tribunal. The risk of losing witnesses pose~ a much greater threat of prejudiL:e to the Accused 
Kabiligi than the speculative and remote prejudice to the Accused Nsengiyumva. 

FOR THE ABOVE REASONS, THE CHAMBi:R 

DEN1RS the motion. 

Arusha, 17 November 2006 

Erik Mose 
Presiding Judge 

[Seal of\~'rihunal] 

'CH, 

\ 

-·~ 
1 > "(;:{;( 

~ 
Serg~ekseevich Egorov 

Judge 

21 Zigiranyinco, Decision on J11terlocutory Appeal (AC)., 30 October 2006, para. 21. 
"Id., paras. 18, 20. 
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