I0/10 '06 18:00 FAX Q031705123932 ICTR fdoo1

l S4/H

Tribunal Pénal International pour le Rwanda
International Criminal Tribunal for Rwanda JCTR-01-73-AR73

30 October 2006
(54/H - 43/H
IN THE APPEALS CHAMBER ,Q:/"'_
Before: Judge Fausto Pocar, Presiding
Judge Mohamed Shahabuddeen
Judge Mehmet Gliney
Judge Lin Dagun
Judge Theodor M
udge Theodor Meron \GTR Appoals Chamber
Reglstrar: Mr. Adama Dieng
Decision of: 30 October 2006 Ea;:’nz%ﬂ ) ) o
: e

;g 3 == Gl - e
%%ﬁn—- c::lc‘é . habi ‘ _
| e | P !
= Case Np. ICTR-2001-73-AR7 3

Decision on Interlocutory Appeal

Officeof the Prosecutor:

Mr. Hassan Bubacar Jallow
Mr. Wallace Kapaya
Mr, Neville Weston

Ms. Charity Kagwi-Ndungu .

Mr. Abdoulave Seye International Criminal Tribunal for Rwanda
‘Tribunal penal internaiianal pour Iz Kwihda

Counsel for the Defence: " ! CERTIFIED TRUE COPY OF THE DRMIINAL SEEN BY.ME

CUPIE CERTIFIEE CONFUORME A 1 ORIGINAL PAR NOLE

Mr, John Philpot
Mz, Peter Zaduk




30/10 06 18:08 FAX 0031706128832 ICTR , dooz

53/H
1. The Appeals Chamber of the Intemnational Criminal Tribunal for the Prosecution of Persons

Responsible for Genocide and Other Serious Violations of Internatiomal Humanitarian Law
Commited in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other

Serious Violations Comunitted in the Temitory of Neighboring States, between 1 Januzary and 31

December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of an intcrlocutory
appeal,’ filed by Protais Zigiranyirezo (“Appellant™), against a decision of Trial Chamber m?

BACKGROUND

2. The Appellant submits thar the Trial Chamber viglated his fundamental fight to be tried in
his presence, as guaranteed by Article 20(4)(d) of the Statute of the Tribunal. The Appellant argues
that this vyiolation resulted from the decision of the Tﬁal Chamber to hear Miche] Bagaragaza®
testify in person in The Netherlands® with the Appellant participating in the procesdings only by
video-link from Arusha.’ He contends that the right to be present at trial cannot be gatisfied by
video-link and instead requires physical presence.’ The Appellant requests the Appeals Chamber to
quash the Trial Chamber's-decision of 5 June 2006, which permitted his participation by video-Link,
and to strike from the record Mr. Bagaragaza’s testimony of 13 through 15 June 2006.”

3. T:hc.prcsent dispute has its arigin in the Prosecation’s request to have Mr. Bagaragaza testify
in this case by video-link from The Netherlands.? Both the Trial Chamber and the Prosecution have
described him as a key witness.” The Appellant opposed the Prosecution’s request to hear Mr.

! Protais Zigiranyirazo Appeal from the Extremely Confidéntial Decision on Delense Motion Concerning the Hearing
of Witness ADE, 19 June 2006 (*Zigiranyirazo Appeal™). The Prosccution responded in “Prosecutor’s Response fo -
Appeal from the Extremely Confidential Decision on Defence Motion Conceming the Hearing of Witaess ADB”, 29
June 2006 (“Prosecution Response”™). Mr. Zigiranyirazo replied in “Reply Brief: Appeal from the Extremely
Canfidential Decision on Defense Moiion Concerning the Hearing of Wimess ADE", § July 2006 (“Zigimoyirazo
Reply”). ‘

¥ The Prosecutor v. Protais Zigiranyirazp, Case No. ICTR-2001-73-T, Extremely Coanfidential Decision ou Defence
Motion Conceming the Hearlng of Witness ADE, 5 June 2006 (“Impugned Deciston™). The Appeals Chamber notes
that Mr. Bagaragaza is Wilmess ADE. Mr. Bogaragaza waived the use of 2 pssudonym ar the outset of his testimony.
See The Prosecutor v. Protais Zigiranyirazo, Case No. ICTR-2001-73-T, T. 13 June 2006 pp. 4-5:

! Mr. Bagaragaza is an gecused person before this Tribunal whe is detained cxccptionally in the detention facility for
the International Tribunal for the Farmer Yugoslavia (“ICTY™) in The Netherlands. Impugned Decigion, para. 13, See -~
also The Prosecutor v. Michel Bagaragaza, Case Np. ICTR-05<86-[, QOrder for Special Detention Measures, 13 August
2005 (ICTR President), The Frosecutor v. Michel Bagaragaza, Case No. ICTR-05-861, Order for the Coatinucd
Detention of Michel Bagaragaza at the XCTY Detention Unit in The Hague, The Nethertands, 17 February 2006 ([CTR
President); The Prosscutor v, Michel Bagaragora, Case No. ICTR-05-86-1, Order for the Continued Detention of
Michc! Bagaragaza ax the ICTY Delention Unit in The Hague, The Netherlands, 17 Angust 2006 (ICTR Pragident).

¢ Zigiranyirazo Appedl, paras. 3, 20-26.

7 ZAgitanyirazo Appeal, parss. 3, 9, 16, 20,

§ Zigiranyirzo Appeal, paras. 21-31.

? Zigiranyirazo Appeal, para. 56,

$ Impugned Decision, para. 13. See also The Prosecutor v. Prorais Zigiranyirazo, Case No, ICTR-2001-73-T, Decizion
om Defence and Prosecutlion Motons Related o Witness ADE, 31 Junuvary 2004, paras. 25-14 ("Decision on
Prosecution’s Request for Video-Link™),

? Impugned Decision, paras. 6, 16; Decision oo Prosceulion’s Request for Video-Link, paras. 26, 32.
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Bagaragaza’s testimony by video-link because be wished to confront this witness in person.'” In

addition, the Appellant challenged Mr. Bagaragaza 5 inahility to travel to Arusha, in particular, by
disputing the basis of his security concems and by noting that his agreement with the Prosecution to
be heard only by video-link usurped the 1ole of the Trial Chamber in making such decisions.'*

4. . On 31 January 2006, the Trial Chamber denied the Prosecution's request to hear Mr.
Bagaragaza’'s tesIJmony by video -link.'? In its decnsmn. the Trial Chamber stated ﬂ:at the Appellant
had a right 10 confront this witness in _pe.rson * In addition, the Trial Chamber cxpresued concern
about its5 ability “to effectively and accurately assess the testimony and demeanour” of Mr.
Bagaragaza if he testifted by video-link."* The Trial Chamber recognized the potential importance
of Mr. Ba,garagaza 5 testimony.!’ In addition, the Trial Chamber accepted the Prosecution’s
submissions that Mr. Bagaragaza faced increased risk to his security if he travelled to Arusha.§

Consequently, the Trial Chamber decided to hear Mr. Bagaragaza's testimony in person in The

Netherlands in the presence of the parties,!’

5. However, shartly before the anticipated trial session, the Trial Chamber was informed that
the Appellant would not be permitted to enter The Netherlands in the foreseeable future.' The Trial
Chamber does not explain the reasan for this, citing only “external variables™, though the Registry’s
submissions point to the absence of a “treaty basis” for the temporary transfer.'® Consequently, the
Trial Chamber modified its arrangementz for the hearing of Mr, Bagaragaza's testimony io a
Scheduling Order of 26 May 2006.” In that Order, the Trial Chamber decided to proceed to hear
Mr. Bugaragam & lestimony in pcrson in The Netherlands, begmmng 12 June 2006, in the physical
absence of the Appellant, who would participate by videolink from Arusha, % The App:]lant

challenged this decision on the grounds that it viclated his right to be present at irial and to
ng gro P
personally confront the witness.*

¥ Precislon on Prosecution’s Request for Video-Link, para. 32.
' Desision on Prosecution’s Request for Viden-Link, para. 2§,
2 Detision on Prosecution’s Request for Video-Link, p. 10,
* Decision an Prosecution' s Request for Video-Livk, para. 32.
i '+ Declslon on Prosccution’s Request for Video-Link, pars. 32.

'* Decisiom on Prosecution’s Request for Video-Link, para. 32,
'® Decision on Prosecution's Request for Video-Link, para. 32. These submissions, as recounted by the Trial Chamber,
included Mr. Bagaragaza's fears for his safety stemming from his position ag an “insider” witoess, the publishing of ooe
of his statements on the mtemet, the probable murder of Juvénal Uwibinpiyimana, and threats to his family, which ell
mnmbmcd te his “sense of vulnerabilicy”, Id., para. 26,

Dcms;ou oD Prosecutian’ s Request for V;dcn ~Link, paro. 33,

Impugned Decision, paras. 2, 8, 14,

]mpngnud decision, paras, §, 14,

0 The Prosecuter v. Prowiy Zigiramyirazo, Case No, ICTR-2001-73-T, Scheduling Order, 26 May 2006 (“Sc.hcdulmd
Order™).
M Scheduling Order, pp. 2-3, See alyo Impupned Decision, para. 2.
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Lgh the use of video-link technology 39‘I‘In the present decision, the Appeala Chamber considers
whether the Trial Chamber erred in adopting the procedure for hearing the testimony of Mr.
Bagéu‘agaza in person in The Netherlands while the accused, Mr. Zigiranyirazo, participated via
vidqlo-link frora Arusha. In the course of this analysis, the Appeals Chamber confronts three
prin'p'ipal questions: (1) whether “presence” within the meaning of Article 20(4)(d) refers to
physical presence in court before the Trial Judges; (2) if so, whether the right to be physically
preéent in court is categorically inviolable; and (3) if the right may be limited in certain situations,
whether the Trial Chamber’s restrictions were justified under the present circuinstances.

: A, Standard of Review

9. Decisions relating to the pgeneral condueir of wrial proceedings are matters within the

discretion of the Trial Chamber,” A Trial Chamber’s exervise of discretion will be rsversed only if
the challenged decision was based on an incorrect interpretation of governing law, was based on a
patently incorrect conclusion of fact, or was so untfalr or unreasonable as to constitute an abuse of
the Trial Chamber’s discretion.

I
B. Article 20(4)(d) Provides for Physical Presence at Trial
g : _

10.] In the Impugned Decision, the Trial Chamber did not directly consider the issue as to what
was meant by the tenm “presence™ within thc‘ meaning of Arcticle 20(4)(d). On Appeal, the parties
disli.lute whether the term “presence” refers to physical presence in court. The Appellant argues that
thls language provides him with the right to be physically present at his trlal, before the court and
[heI witnesses testifying against l'um.” The Prosecution counters that Amcle 20(4)((1) does not
impose such a “stringent” requirement as physncal presence.’® The Prosecuuan urges a broadcr
realiding of the provision, suggesting that it is simply a “compendious subsection™ preventing trial

* Trupugried Decision, para. 15 (“The Chamber cansiders tha the presence and the involvement of the Accused iu the
testimony of [Mr. Bagaragazal cen be facilitaled via video-link, which provides en eudic end visual image of the
witness and the proceedings,™),
¥ The Prosecutor v. Théoneste Bagosora et al., Decision on Interlocutory Appeal Relating to Disclosure Under Rule
66(B) of the Tribunal’s Rules of Procedure and Evidence, Case No. 98-41-AR73, 25 September 2006, para. 6
(“Bagosera Appesal Declsion”); Tharcissa Muvunyi v. The Prosecutor, Case No. IC’[R-,-OO—SSA—AR?B(C). Decision on
Inr,c:rlocuunj- Appeal, 23 May 2006, para, § Mty Appeal Decislon™).
¥ Bagosora Appeal Decision, para 6; Muvunyi Appeal Decision, para. 5. See also The Provecutor v. Théoneste

Bagasora st al, Case Nos. ICTR-98-41-AR73, ICTR-98-41-AR73(B), Decision on Interlocutory Appeals of Decision
orl ‘Witness Prolection Orders, 6 October 20035, para. 3.

hg]ranyirn.m Appeal, para. 42.

* Prosecation Response, paras. 2, S-10.
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only where an accused is unaware that the proceedings are being canducted against him and is

therefore unable to mount a defence. ¥’

11.  The Appeals Chamber considers that the physical presence of an accused before the court,
as a general rule, is one of the most basic and common precepts of a fair cominal tial. The
lanpuage und practical import of Article 20(4)Xd) of the Statute are clear. First, as a matter of
ordinary English, the term “presence” implies physical proximity.® A review of the French version
of the Statute Jeads to the same conclusion, in particular in the context of the phrase “@re présente
au_procés”,”? conveying unambiguously that Article 20(4)(d) refers to physical pfesence Gt the
trial® ' '

12.  Both the Tribunal’s legal framework and practice as well as that of the Infernatiopal
Cuiminal Tribunal for the Former Yugoslavia (“ICTY™) further reflect that Article 20(4}(d) provides
for the physical presence of an accused at trial, as opposed to his facilitated presence via video-link.
Initially, the Appeals Chamber observes that such a procedure, over an accused’s objection, is
unprecedented before the Tribunal and before the ICTY.* It is not surprising, therefore, that there
are mo express provisions in the Statte and Rules of this Tribunal ar of the ICTY for the .
pa:nc:patmn of an acenged by video-link i in his or her own trial. “2 Indeed, Rule 65bis of the ICTY

d Pms.r:nuuou Response, paras. 2, 5-10.
% See, ¢.g., The Oxford English Dictionary, Second Bdition, Volume XIL, p. 393 (for the definition of “presence™

facl or condition of being present; the state of being before, in front of, or in the same place with & pexon or thmg.
being there; attendance, company, socicty, association, [sually with of or possessive indicaring the person or thing that
is present ™), p. 395 (for the definition of “present”™: “An adjective of relation; expressing a local or temporal relation w

a person or thing Which ig the point of reference (...} Belng before, beside, with, or in the same place as the person tw .
whom the word has relation; being in the place considered or mentioned; that is here (ar there) [...]"); Black’s Law
Dictionary, Eightk Edition, (for the relevant defintrion of “presence”: “The state or fact of being in a particular place
and time {...]. Glost physical proximity coupled with awareness [...]"). See also United Spater v. Navarre, 165 F.3d

228, 234-239 (5 Cir. 1999) (inrerpreting the plain meaning of “presence” as requiring the phys:cal presence of a
defendant in court).

® Emphams added. ’

* 1 Nouvean Perit Robert, p. 1768 (for the dohiminion of “présente” : “Qui est dans le liew, la groupe se troyve la
personne qui parle ou de laguelle on parle”); Gerard Cormu, Yocabulaire Furidique, p, 664 (“Qul se trouve ou se
trouveit & un momens donnd er un Heu détermind. [...}] Qui concourt en personng I’ afcompb.r.remur d’un acle pu uu
dé?oulzme.nrde la procédure, [...]"). :

“ In the case of Milan Simic befare the ICTY, the accused participatad in his sentencing heating towards the end of the
trial process via video link becanse of his health conditon. The Trial Chamber expressly noted, however, that during
this poriod Mr, Simic filed a tolal of twenty-five walvers of his right (o bs present in court. See The Prosecutor v, Milan
Shnid, Senteacing Judgement, Case No. IT 55-9/2-5, 17 October 2002, para. 8.

2 The Trbunal’s Rules and jurisprodence only contemplate the use of video-link lechnology in order to ransmit the
tesimeny of a wiltness to the court, if justificd in narrow circumstancey for wirness profection concerns, or otherwisa in
the interests of justice. Rule 75 provides in pertinent part (cmphms added): “(A) A Judge or a Chamber may [...J order
appropriste measures o safcguard the privacy and security of victims and wimess, provided (bat the measures are

conglsient with the rghts of the ascused, (B) A Chamber may hold ap it camery procecding 10 determine whether o
order notably: {1) [...] {&) giving of testimony thruugh [-..] closed civeuis television [...] (m) Aprropriste measures (g
facilitate the testimony of viloerable vietims and witmesses, such as one-way closed circuit television.” In additon to
speciflc witness protestion concams, the Tribunel’s jurisprudence zlso allows the hearing of a witness by videe-link if i¢
Is otherwise in the interests of justlce. See, e.g., The Prosecutor v. Théonaste Bagesera ¢! gl., Case No. ICTR-98-41-T,
Dceision on Testimony by Vidso-Conference, 20 December 2004, para. 4 (*Video-conference tcstimony should be
ardcred where it is in the intercsis of justics, as that standard has been elaborated in ICTR and ICTY jurdsprudence.”).

Case No. ICTR-01-73-ART3 3 . 30 Oclober 2006
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Rules of Procedure and Evidence illustrates very clearly that participation via video-link is not
cotisidered presence.*’ The same distinction between actual presence and constructive presence via
video-link, which is evident in Rule 635bis of the ICTY Rules, also appears in the Stamte of the
Intemational Criminal Court* end the Rules of Procedure and Evidence of the Special Court for
Sierra Lecne.” The Appeals Chamber further observes that other intemational,* regional,”” and
national®® syé.te.ms elso share the view that the right to be present at trial implies physical presence.

The Rules of Procedure and Evidence of the ICTY anthorze this explicatly in Rule 71bis (“Ar the request of eithor

party, 2 Teial Chamber may, in the interests of justice, order that tesimony be received via video-confarence link.™).
Rule 65bi5(C) of the ICTY Rules provides in pertinent part: *“With the written consent of the aceused, given aller

receiving advice Fom his counsel, a status canference ynder this Rule may be conducted: (i) in his prescnoe, but with

his counscl participating either via 12lsconfersnce or videp-confereace; or (i) in Chambers jn his absence, but with bis
-participation via tele-conference if his s0 wishes and/or participation of his counsel via tele-conference or videge

conterence.”

# Sew Statute of the International Criminal Court, Article 63 (*(1} The acensed shall be present during the mgl, (2) If

the accused, being present bafore the Covrt, continues to disrupt the oial, the Trial Chamber may remove the accused

and shall make provision for him or her to observe the wial and instruet counsed from outside the courtraam, through the

use of communications wchnology, if reqnired. Such measures shall be wmken only in exceptional circumstancas after

other reasonable alternatives have proved inadequate, and only for such durarion as is strietly required.”).

“I The Appeals Chamber nolcs that Article 17(4)(d) of the Stampe of the Special Court for Sigrra Leone is identical 10
Article 20(4)d) of the Tribupal's Statute. Nor.ably, similar to the International Criminal Court, Rule 20(B) of the Rules

of Procedure and Evldence for the Special Court in Sierra Leone envisions an agcused’s partlcipation in his or her rial

by video-link only after he ar she has beer removed for persistently distuptive conduct This Rule grovides in pertinent ‘

part: “In the event of removal, where possible, provision shcruld be made for the accused to [ollow the procceding by
video-link.”

* See cupra notes 44, 45 (discussing the International Cn.m.mal Court and the Special Conrt for Sicrra Leone). The
Appeals Chamber further obgerves that the langunage of Article 20(4Xd} of the Statute tracks Article 14 of the
International Covenant on Civil and Polidcal Rights, Under this provision, the Human Rights Committes has referred to
an astused’s personal attendance &t the proceedings as a component of a fair wial, See Views of the Human Righis
Commirtes wler Article 5, Paragraph 4, af the Optional Protoco! to the International Covenant an Civil and Political
Righis, Cormununication No. 28%/1588: Panama 8 April 1992, CCPR/C/44/289/1988 (Jursprudemce), para. 6.6 ("The

Commitee recall: thay the concept of a 'fair trial’ within the meaning of article 14, paragraph | must be interpreted 55

requiring a Gumber of conditions, such as equality of arms and respect for the principle of adversary proceedings, These
reguircrnents are not respected wherc, as in the present case, the acgused is denied the oppertunlty so personally atend
rhe proceedingy, ar where he is unahle to propely iostruct his Iogal representalive.”) (Emphasis added),

*" The European Conveniion on the Protection of Human Rights and Pundamental Freedoms refers in Agticle 6(3Xc) to
gn accused’s rmght 1o defend himself in person [...] 7. For the European Cowrt of Human Rights, this implies ths
persanal attendance of a defendant ar wial as well as in cert:a.in procedres on appeal requiring the court 10 have personsl
impression of the defendant See, e.g. Case of Stoickkoy v. Bulgaria, Application no. 8808402, Tudpment, 24 March
2005, para. 56 (It may thus be consdersd that the duty to guarantee the right of a criminal defendanat to be preéent in
the courtroom — eitheér during the ogiginal procecdings of in a reirial after he or she emerges — ranks as one of the

csséntial requirements of Articls § and is deeply emtrenched in that provislon.); Case of Sejdovie v. Iraly, Application -

no. 56581700, hudgmeat, 1 March 2006, para 84; Case of Michast Fdward Cooke v. Austria, Application no. 25878/94,
Judgement, B February 2000, parus. 35, 42, 43. (*"The Couvrt recalls that a persom charged with 2 criminal offence
should, as a general principle based on the notion of a fair trial, be satitled o be present at the first-instancs beanng,
However, the personal attendmnce of the defendani doss not necessarily take on the same significance for an appeal
bearing,”); Cuse of Colozza v. fealy, Application No. 9024/80, Judgment, 12 Fabruary 1985, para. 27 (“Although this is
oot cxpressly mentionad in paragmph 1 of Article 6 (arm. 6-1), e object and purpose of e Article taken as 2 whole
show thal & person ‘charged with a criminal offence’ ig entitled 1o take part in the bearing. Moreover, sub-paragraphs (c),
{d) and (e} of paragraph 3 (art &-3-c, art. 6-3-0, art. 6-3-g) guaraniee (o ‘everyome charged with 2 criminal offmnce’ the
right 1o defend himself in person’, 'w examins or have examinced witmesses' and ‘to have the frec assistance of pa

interpreter if he cannol understand or speak the Janguage used in court', and.it is difficult 1o ses how he could exarcise

Lhese rights withour being present.”), See also Stefan Trechsel, Humas Rights in Crimisal Proccedieps, pp. 292-253

2006

5" P‘rc:.m.e 13 also equated with physical prasepce in cruminal trials In the United States. See, e.z., Federal Rule of
Criminal Procedurc 43(e). Federal Rules af Criminal Procedure 5 end 10 envialon vidso-conferencing only, with the
dcfendant’s copsent, ar the jnifial appesrance and araignment. See alse lifinoils v. Allen, 397 U.S. 337, 338 (i%70)
(*One of the most basic of the rights guaranteed by the Confrontation Clause is the accosed’s cight to be present In the
courtromn at every swge of his trial™); United States v, Navarre, 169 F.3d 228, 234-239 (5th Cir. 1999) (holdsn that an

Case No. ICTR-01-73-AR73 ' 6 ' 30 October 2006
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13, The Appeals Chamber, therefore, confirms that an accused’s right to be tried in his or her
presencs implies a right to be physically present at teial, Applying the forapoing to the present case
leads the Appeals Chamber to concludeé that by proceeding as it did, the Trial Chamber restricted
the Appellant’s right to be present at his trial. However, this does not end the necessary inquiry.

- -

C. The Right To‘Be Physically Present at Trial Is Not Absolute

14, The parties acknowledge that gn accused’s right to be tried in his or hcr presence is not .
absolute.” The ICTY Appeals Chamber has observed as much, and this Appcals Chamnber agrees.
Au accused person can waive or forfeit the right to be present at trial. For example, Rule BO(B) of
the Rules allows a Trial Chamber to remove a persistently disruptive accused. Referring to the
equivalent provision in the ICTY Rules, the ICTY Appeals Chamber observed that an accused’s
tight to be present for his or her trial can be restricted “on the basis of substantial trial
disruptions”.®* In assessing a particular limitation on a statytory guerantee, the Appeals Chamber
bears in mind the proportionality principle, pursuant to which any restriction on a fundamental right

must be in service of a sufficiently important objective and must impair the right no more than is

accused’s paxticipation in his sentencing bearing by video-conference violawed his vight to be present at wial); United
States v, Reynolds, 44 MLY. 726, 729 (United Staes Army Court of Criminal Appeals 1996){‘Consequantly, the
statutory and [Rules for Court Martial] provisions cived above appear to raquire that the military judge, accused. and
cownsel all to be ar ons location for the plirpose of & cowmt-martial, This interpretation ot only comports with custom
end tindition, but alio is the oae that best gnarontees justice, For these rcasans, wa are satisfled rhat the telephonic
mocedures vlilized in this case, when bascd on the motger [ustification of saving time and travel funds between two
installations approximately 150 miles apart, did not compart with any rezsansble concept of ‘presence’ anticipated by
the [(Uniform Code of Military Justice] aud [Rules for Court Martial]."}internal citations amitied); Rigging v. Nevada,
504 U8, 127, 142 (1992} Kenncdy, J., concuringy*ll is s fupdamenta) assumption of ihe edversary system that the
wicr of fact chserves the accused tmoughout Lhe trial, while the accused is either an the stand or sitdng at the defense
wable. This assumption derives from the right to be present er trial, which in trn derives from the right to westify and
righis undec the Confrontation Clause. [_..] At all stages of the proceedings, the defendant’s behavior, manner, facial
cxpressions, and emotional responses, or their ahsence, combins to make an overall impression on the wier of fact, an
imprezsion that can have a powerful infivence on the ootcome af the trial. If the defendant takes the srand, as Rlggins
did, his demennor can have a preat bearing on his credibiliry aud perstuasivaness, gad b the degree o which he svokes
sympathy. The defendant's demeanor may also be relevant to his confromation rights [..,]"") {(interhal citations amitted).

In addition, in Englend and Wales, the right of an accused to be present in cotrt 2t his or her irjal is & matter of
commoan law. S ee R v. Lee Lun (1916) 1 Kings Bench Reponts 337, at 341 (“There must. be very cxeeptional
circurnstances (o justify proceeding with the trial in the absenct of the accused, The reason why the aceused should be
present al the pfal is that he may heer the ¢ase made against him and have the opporrunity [...] of answering it. The
presence of he acenscd means not only that be mupst bo physicelly in arendance, but n.lso tbar e must be capable of |
undesstanding the nanre of the proceedings.™.

In Canada, en accused also has the cght 1o be present in court during Lhe mial. 'I'ho Canadian Criminal Code
cavisions the possibility of an accuscd partlcipating in his or ber trial by video-link, but not for the hearing of evideacs,
unless b ar she consents, See Canndian Criminal Code, Title 33{, Section 650.

4 Ziglranyirazo Appeal, para. 44; Prosecution Responsc, para. 11,
% Miloduvi¢ Appeal Decision, para. 13 (“If a defendant’s right 1o be present for his trial — which, to relicrate, Is lisied in
the same string of rights and indeed in 1he same clouse 838 the right o self-representation — may thus be resmieted on the

basis of subsmntial wial disruptior, the Appeals Chamber sees no reason o trest the right to self -representation any
ditTerently.”).

* Milofevic Appeal Decision, para. 13,

Case No. ICTR-01-73-AR73 7 30 October 2006
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necessary to accomplish the objective.”® The explicit axcqpﬁon provided by Rule 80(B) and the

ICTY Appeals Chamber’s reference to “substantial tial disruptions” provide a useful measure by
which 10 assess other restrictions on the right to be present at trial.

D. The Present Circumstances Do Not Warrant any Restriction on the Appellant’s Right

15. The primary quesﬁbn for the Apipeals Chamber is whether the Trial Chamber properly
exercised its discretion in its restriction of the Appellant’s right to be present at his trial. Because
both parties acknowledge that this right is not absoluie, the Appeals Chamber does not consider that
the Trial Chamber’s failure to eXamine the accused’s right to be tried in his presence is of
significant consequance. Instcad, the pnmary qucsunn for the Appeals Chamber is whether the Trial

Rooa

his uial. Thc Appeals Chamber recalls that the Trial Chamber’s decision was predicated on Mr. -
Bagaragaza's security concems, the impact of video-link on the assessment of the witness, and

logistical concerns preventing the Appellant from traveling to The Netherlands to aftend the
proceedings.

16.  The Appellamt contends thaet the Trial Chamber failed to apply propeily the proportionality
principle:” He disputes that security concemns in fact prevented Mr. Bagaragaza from testifying in
Arisha or that the administrative concerus preventing him from traveling to The Netherlands were
insurmountable > The Appellant further takes issue with the procedure for hearing Mr.
Bagaragaza’s testimony, painting to the inherent difficulties ia following the evidence and visually
interacting with the Judges.¥ As a result of these arangements, the Appellant claims that his
participation by video-link meant that peither he nor his lead counsel, who remained with him in
Arusha, could observe or hear either the judges or the witness unless the camera was pointed on

them.” In the Appellant’s view, this deried them normal visnal interaction with the proceedings.”’

2 Milodevic Appeal Decision, para. 17. The Appeals Chamber further notes that the sitoation eavisioned under Rule

15bts, allowing fnter alla proceedings to continus for a linited period in the absence. of one of the Judgcs does nior

jofarm the present dispute which concerms the absence of the accused.
= » Zigiranylrazo Appeal, para. 47.

anlrnnya.razo Appeal, paras. 43, 49,

Saa generally Zigiranyirazo Appeal, para. 50; Zigirenyirazo Reply, pard 25.
“ * Zigironyirazo Appeal, para. 50; Zigivanyirazo Reply, para.

Zigiraaylrazo Reply, pura 25, The Appullant notes t]'l-at be “saw’ the proceedings through Lhe sslective eyes of a
camera operated by a third party.” He adds: “The experenee was dizzying end could have heen conducted propedy if
he and his Jead counsct bad beco able to see his judges. He and his attorney could not speak directly to the judges,
gauge thelr reactions, and adjust the arguments and tenor of pleadings as if they were in open cownt with the members of

the bench.'” Further, the Appcllint claims that the arrangcments placcd his lead counsel, who conducted the cross— |

exeminator, in the difficult position of having 1o choose o either remain in Arusha and reccive direct instructon, or
travel to the Netherlands snd participate in person, but whers communication with the accused would be Jimited o
breaks during the proceedings.
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The Prosecntion submits that the procedure adopted by the Trial Chamber was consistent with a fair

trial and that Mr, Zigiranyirazo has oot demonstrated any p.rcjudi_r;c.sg

17.  The Appeals Chamber agrees that the abjectives advanced by the Tnal Chamber are of
general importance: witness protection, the proper assessment of an important prosecution witness,
and the need to ensure a reasonably expeditious trial. Nonetheless, the Appeals Chamber is not
satisfied that, in the present circumstances, the Trial Chamber properly exercised its discretion in

deciding to impose limitations on the Appellant’s right to be present at his trial.

18.  First, the Appeals Chamber accepts that, by agreeing to cooperate with the Prosecution, Mr.
Bagaragaza could be exposed to an increased tisk to his security. However, the record does not
reflect that the security concern, alluded to by the Trial m#’ is in fact related to the location
of his testimony, or that injury conld only be avoided by having Mr. Bagaragaza testify in The
Netherlands.* In addition, the record does not show that the Trial Chamber examined the
possibility that additional security measures might a.l.la.y auy security threat were Mr, Bagaragaza
brought 1o Arusha to testify.

19.  Second, the Appeals Chamber also accepts that the Trial Chamber’s getieral concern over its

ability to assess the credibility of a key witness is an important interest. However, the Appeals
Chamber considers that if the Trial Chamber had misgivings about its ability to adaquately follow
thetestmmony of Tkey-—witoess through the use of video-link then these same misgivings, if valid,

3 Prosecution Response, paras. 2, 13-23. The Prosecution agrees that there was no visual interaction belween the bench
and the accused unless the camera was poinicd ar them, but notes 1hat Mr. Zigiranylrazo conflrmed each day that he
could follow ihe proceedings. Proseculion Response, paras. 19, 20. Mr. Zigiranymazo noles, however, that he
complained ol the beginning of the proceedings and vowed 10 do his best out of respect for the court. Zigiranyiraza
Reply, para. 25,
% The Appeals Chamber notes that security concerns prosented by the Prosecution fo the Trial Chamber involved the
wilmess’s peneral feelings of insecurity dve (o agreeing to cooperate with the Prosecution. The Prosecution alse pointed
to threats made to Mr. Baygaragaza's family and the death of anwther individugl, oot in the custody of the Tribunal, whe
was contemplating cooperating with the Prosecution. The Prosecution explainced that this Ied Mr. Bagarapaza 1o agree tc
cooperate if he were nor brought 10 Arusha. See generaily Impugned Decision, para. 13; Decision on Prosecuton’s
Request for Video-Link, paras. 26, 30, 32. See also The Prosecwlor v. Protatls Zigiranyirazo, Case No. ICTR-2001-73-
T, Prosecution’s Confidential Request to Allow Wilness ADE to Give Testimony Via Video-Link, 21 December 2005.
The Appeals Chamber ohserves that the agreement berween Mr, Bagaragaza and the Proseculion that he not be broughi
to Arieha is not binding an the Trial Chambeyr,

® The Appsuls Chanber considers that the Trial Chambet is best plgeed (0 make the ngscgsment concermag the secus sacu.n&
of wilnesses appearing (Ot _HeAVever, ks BRI A SahE ol ey areasec
Trial Chamber must do more than sm:lply accept the osccubion counsel. Rathy
Rule 73, undertake an indeperdent inguiry, at a minimum for example by conferring wi l:h the relevant sections of the
ch'lsl.r} conceTned With security 3 . =R —FrcFroak Chamber does not @ done this.
Marcover, Uy AppeaECiamberan 5% the Prezident’s decisiontowxracrdinardy detan Wi B agaragaze
in The Hague nlso does aot salisly this duly. Indecd, Lhere is a sipnificarnt difference in protecting Mr. Bogaragnzs, as arn

accused, during o lengthy period of pre-trial detention and in ensuring his security when he appears as a witness during
three days of (estimany before the Tribunal
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must apply with equal force to the ability of the accused and his counsel to follow the evidence and

procecdings.

20.  Third, the Appeals Chamber further observes that nene of the “external variables,” 5 alluded
to by the Trial Chamber, preventing the Apbcllanl’s personal attcndance at his own trjal, resulied
from any action on his part. In additdon, there is no indication that the Trial Chamber explored an
aliernative venue for hearing the testimony, other than The Netherlands. A carefu] consideration of
the feasitility of moving the trial to The Netherlands at the earliest opportunity might have
identified the logistical barriers that prevented the Appellant from attending his tial in The
Netherlands and a.llowcd the Trial Chamber ¢ither to overcome the obstacles or 1o explore
alternative venues or solutmns avoiding the present situation.®

21.  The Appeals Chamber notes that the Trial Chamber endeavored to snsure that the Appellant
had legal representation physica.ll.}' present during the proceedings in The Netherlands. In addition,
in an effort 10 give effect to the pﬁncipls of equality of arms, the Trial Chamber ordered that the
Prosecution also to cxamine the witness from Arusha. However, the Trial Chamber’s aLtcmpts 1o
give full respect to both the ngl'lt to counsel and the principle of equality of arms do not compensate
for the failure to accord the accused what is g separate and distinct minimprmn gnarentee: the right 1o
be present at his own trial. Aiﬂmugh one of the Appellant’s counsel was in the courtroom with the
Judges and the witness, the Appellant himself was thousands of kilometres away, cornected o the
proceedings only by means of andio-visual equipment. The Appellant’s sense of being wronged in
such circumstances is well-understandabls. As the Prosecution and Trial Chamber noted, Mr.
Bagaragaza®s testimony does not cover simply background information or 2 matter other than the
acts and conduct of the accused. According to the Prosecution’s own statement and the Trial
Chamber's consideration, Mr. Bagaragaza was a key Prosecution witness against the Appellant.*

22.  Based on the foregaing, the Trial Chamber’s restrictions on the Appellant’s fair trial rights
were unwarranted and excessive in the circumstances and thus fail the test of proportionality.
Accordingly, the Trial Chamnber commurtted a discemnible error.

al *, Impugned Decision, paras, 8, 14.
= The Appe.als Chamber observﬂs thax ather accused persons have previously attended Troibunal proceedings in The

Nethezlends jn connection with appellate proceedings. See, e.y., Jean De Dizy Kamuhanda v. The Prosecutar, Case No.
99-54A-A, Variation of n Scheduling Order, 19 Augnst 2005, p. 2.

® Impugned Decision, paras. 6, 16 Decision on Prosecution’s Reguest for Video-Link, paras, 26, 32.
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E. Conclusion

23, After a careful consideration of the circumstances under consideration in this appeal and .
giving due regard to the accused’s right 10 be present at his or her trial, the Appeals Chanber finds
that the Teial Chamber erred in law in holding that the Appellant’s right to be present at his trial
during the testimony of an apparently key witness against him could be met by video-link. The
Appeals Chamber observes that, after certifying its decision for appeal, the Trial Chamber decided
oot to stay the pmccr:dmgs and instead proceeded to heat M, Bagaragaza's tesumon}'

24.  The precise consequences of the Trial Chamber’s error cannot be deiermined at this stage,
However, it cannot be held that the violation of the Appellant’s right to be present comstitutes
harmless error given the letigth and purported significance of the testimony to the charges against
him. Prejudice therefore can only be presumed, as any attempt to prove or disprove acmal prejudice
from the record in an ongaing trial before any factual ﬁndmgs have been made would be purely .
speculauve In the view of the Appeals Chamber, allowing the testimony of Mr. Bagaragaze to
remain oo the record would seriously damage the integrity of the proceedings. In such
circumstances, Rule 95 of the Rules plainly requires the exelusion of such testimony. This,
however, does not prevent the Trial Chamber from exercising its discretion and allowing Mr.
Bagaxaga'tza to testify again in a manner consistent with the Appellant’s fair trial Hights.®

DISPOSITION

25.  For the foregoing reasons, the Trial Chamber’s decision to hear Mr. Bagaragaza’s testimony
in person in The Netherlands while Mr. Zigiranyirazo participated by video-link from Arusha is
REVERSED and the testimony of Mr. Bagaragaza given in such a manner is EXCLUDED.

Done in English and French, the English version being authoritative.

. Wy, wﬂk_/

2
~% % udge Fausto Pocar,
= esiding

Done this 30th day of October 2006,
At The Hogue,
The Netherlands.

® Certification Decision, pp. 53-54,

% The Appellant acknowledges that the Prosecution could scek 1o reopen ils case in the interests of justice pursuant fo
Rule 85 or elternarively that the Trial Chamber could call the withess propric moru under Rule 98. See Zlglrany:razo
Renly, paras. 26-27. '
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