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Derision on Motion for Cersification to Appeal the Chamber 's Decision on Nziroverg’s 30 Ociober 2006 2 i

Motion for Order for interview of Defence Witnesses DNZ1, DNZ2 and DNZ3

2) an immediate resolution by the Appeals Chamber may materially advance the
proceedings.
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satisfied, and even then, certification to appeal must remain exceptional.®

7. This Chamber has already decided that the nerits should not be considered when
addressing an application to certification.” Other Trial Chambers have taken the same
position.* The Chamber is also of the view that the Defence has improperly relied on the
Bagosora Chamber’s view on this issue. In a recent decision not cited by the Defence, the
Trial Chamber in the Bagosora case has also clarified its position on the question whether a
Tr al Chamber is barred from considering the merits of an appeal in deciding whether leave

forthat appeat stould-be granted it considered thar:

The correctness of a decision is a matter for the Appeals Chamber, should certification be granted.
In this sense, it is certainly true that a Trial Chamber is not concerned with the correcmess of its
own decision when determining whether to grant leave to appeal. On the other hand, Trial
Chambers do have a responsibility to screen out requests for certification with no prospect of
success and which, accordingly, would not "materially advance the proceedings.

8. In the light of these principles, the Chamber will now determine whether the Defence
has—shcwn—that—bﬂt-h—reqﬂu-'rrcmenta underRule F3tBaremet:
9. The Defence submits that the Impugned Decision involves an issue that would

significantly affect the fair and expeditious conduct of the proceedings because the right of
the Accused to a fair trial, and in particular his right to obtain the attendance and examination
of witnesses pursuant to Article 20(4)(¢} of the Statute, is greatly jeopardized by the
Chamber’s denial of access to potential witnesses who may be able to rebut the testimony of
prosecution witnesses. To support its application, the Defence relies upon prior Decisions
rendered by this Tribunal in the Buagosora et ol and Nyiramasuhuko cases, as well as a

Decision from the Special Court in Sierra Leone. It asserts that the issue at hand is similar

“Prosecutor v. Arséne Shaiom Atahobali und Pauline Xyiramaswhwko, Case No. ICTR-97-21-T, Decision on
Ntahobali’s and Nyiremasuhuko's Motions for Certification to Appeal the ~Decision on Defence Urgent Motion
to Declare Parts of the Fvidence of Witnesses RV and QB7 Inadmissible” (TC), 18 March 2004, para. 15;
Prosecutor v. Nyiramasuwhuko et al.. Case No HCTR-98-92-AR73. Decision on Pauling Nyiramasuhuko’s
Request for Reconsideration (AC), 27 September 2004, para. 10.

" Karemera et ol , Decision on Defence Motion tor Certification to Appeal Decision Granting Special Proteative
Measures for Witness ADE (TC), 7 June 2006, para. 5.

¥ See for example, The Prosecutor v. Casimir Bizimungu et al, Case No. ICTR-99-30-T, Decision on
Bicamumpaka's Reguest Pursuant to Rule 73 for Certification to Appeal the 1 Decemnber 2004 “Decision on the
Motion of Bicamumpaka and Mugenzi tor Disclosure of Relevant Material {TC)®, 4 February 2005, para, 28,
“The Bizimungu Chamber agreed that whether there was an error of Jaw or 2buse of discretion is not an {ssue to
be considersd by the Trial Chamber in its determination ot 2 certification to appeal. It emphasized, however,
thet the word “significant™ in the first prong of the Rule, intends the exclusion of minor or trivial issues that
arise in the course of the trial; Prosecaror v, Myramasuhuko er al. Case No TCTR-98-42-T, Decision on
Prosecutor’s Motion for Certification to Appeal the Decision of the Trial Chamber Dated 30 November 2004 on
the Prosecution Motion for Disclosute ol Evidence of the Defence (TC), 4 February 2005, para. 11; Prosecutor
v Milofevie, Case No. 1T-82-54-T, Decision on Prosecution Motion for Certification of Trial Chamber Decision

on Prosecution Motion for Vojr Dire Proceeding (TC), 20 June 2003, para. 4.

* Bagasora et al.. Decision on the Motion for Reconsideration Concerning Standards for Granting Cerlification
of Interiocutory Appeal (TC), 16 February 2006, para. 4,

®Bagasore et al., Certification of Appeal Concerning Prosecution Investipation of Protected Defence Witnesses
(TC), 21 July 2005; Bagasora e al., Decision on Certification of Interlocutory Appeal Concerning Prosecution
Disclosure of Defence Witness Statements {TC), 22 May 2006; Prosecwor v. Arséne Shalom Neahobali and
Pautine Nyiramasuhuko, Casc No. ICTR-97-21-T, Decision oa Ntabohali’s Motion for Certifieation to Appeal
the Chamber’s Decision Granting Kanyabashi’s Request to Cross-Examine Nlabohali Using 1997 Custodial
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Decision n Motion for Certification o Appeal the Chamber's Decision on Nzirarera's 30 Ociober 2066
Motion for Order for Interview of Defence Witnesses DNZ{, DNZZ and DNZ3

the issuance of a subpoena would be appropriale which the unanimo:.s Chamber in this case
tock int > consideration in the impugned Decision.

14, “onseguently, the Defence failed to show that the Impugne:l Decision involved an
issue that would significantly affect the fair and expeditious conduct of the proceedings or the
outcom: of the trial. Without satisfying the first requirement necded to grant certification to
appeaf, the Chamber need not continue its anatysis and denies the Defence Motion on that
basis.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Defence Motion in its eatirety.

Arvsha, 30 October 2006, done in English.
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Emile Francis Short Gbherdao Gustave Kam

Judge Judge
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