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Decision on Defence Oral Motions for Exclurion of XBM s Tesimony, Sanctions Against the 19 October 2006
Frosecution and Exclusion of Evidence

INTRODUCTION
. The proceedings in the instant case commenced on 19 September 2005. Prosecution
Witnesses ZF and XBM were called to testify during the third trial session which started on
15 May 2006.

2. Throughout their testimony, the Defence for Nzirorera raised objéctions on the
admissibility of some parts of their evidence and requested the exclusion of certain parts of
the witnesses’ evidence. The Defence [or Karemera and Ngirumpatse also expressed concerns
abcut the way in which the Prosecution evidence had been led in the light of the allegations
set forth in the Indictmenti, and they supported Nzirorera’s objections. The Prosecutor

opposed the Defence objections and submitted that adequate notice of the disputed evidence
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was given in the Indictment, Pre-Trial Brief, including the summary of the witmesses’
evidence, and in the witmesses’ statements. Considering that these objections raised similar
and significant factual and legatl issues relating to the charges against the Accused persons, the

Chamber considered it more appropriate to address them together in a written decision.

3. In addition to these specific objections, at the end of the trial session the Defence
requested the exclusion of Witness XBM's testimony in its entirety and for sanctions against

the Prosecution as a result of the late disclosure of a slatement laken from the witness in 2003.

DISCUSSION

4, The present section will firstly discuss the request to exclude Witness XBM's

testimony in its entirety, and then address the other objections raised by the Defence.

1. Defence Reguest for Exclusion of Witness XBM's Testimony and Sanctions against the

Prosecution

5. On 3 July 2006, while Witness XBM was still testifying in the current proceedings, the
Prosecution disclosed to the Defence a statement taken from the witness by ICTR
investigators stationed in Kigali on 6 September 2005. The Defence for Nzirorera, joined by
the Defence for Karemera and Ngirumpatse,' claimed that such a late disclosure was a clear
violation of the Prosecution’s obligation to disclose copies of the statements of all witnesses it
intends to cal! to testify at trial no later than 60 days before the date set for trial, as prescribed
under Rufe 66(A) of the Rules of Procedure and Evidence. It therefore requested the exclusion

of XBM’s testimony in its entirety and for sanctions to be imposed against the Prosecution

'T. 5 July 2006, pp. 5-7.
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that such behaviour showed a lack of diligence in the Prosccution’s compliance with its
obligations, which cbstructed the proceedings and was contrary to the interests of justice.®
However, in the present situation, as scon as the Prosccution became aware of the document
concerning Witness XBM, it endeavoured to find it and then disclosed it forthwith to the
Defence. It acknowledged that this failure was duke to a mistake and stated that it was ready to
be sanctioned il the Chamber found it appropriate.’ The Prosecution is presumed to have
discharged its obligations in good faith."” In the light of these circumstances, and in the
absence of any showing to the contrary, the Chamber has no reason to believe that the

Prosecution acted in bad faith or lacked due diligence in discharging its duties in this instance.
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2. Defence Objections to the Admission of Some Paris Witnesses ZF and XBM's

-

Testimonies

9. The Chamber deems it necessary to recatl the applicable principies of law with respect
to the issues at stake; it will then apply these principles to the specific objections raised by the

Defence in the present casc.

2.1. Applicable Law
10.  The oral objections raised by the Defence raised two kinds of legal issues on the
applicable law: first, concemning the charges against an accused; second, conceming the

admissibility of evidence.

(i} Applicable Law Concerning the Charges against an Accused
11.  Article 17(4} of thc Tribunal’s Statute and Rule 47(C) of the Rules of Procedure and

Evidence require the Prosecution to set forth in the indictment a congcise statement of the facts

of-the-case-and-of thecrime(s)-with-which-the—suspectis—charged—Thisobligationmust be
interpreted in light of the rights of the accused to a fair trial, to be informed of the charges
against him, and to have adequate time and facilities for the preparation of his defence.!’
Accoeding to the jurisprudence of both ad hoc Tribunals, this imposes an obligation upon the

Prosecution to state the material facts underpinning the charges in the indictment, but not the

1. 24 May 2006, pp. 33-36.

® T. 5 July 2006, p. 9.

" Karemera et al., Decision on Joseph Nzirorera’s Interlocutory Appeal (AC), 28 Aprl 2006, para. 17;
Prosecutor v. Davio Kordic and Mario Cerkez, Case No. IT-93-14/2-A, Judgement (AC), para. 183.

'" Statute, Articles 19, 20{2), 20(4)(a) and 2{4 X b).
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anticipated evidence attached to the Pre-Trial Brief, witness statements and Witness ZF's

will-say statement.>®

31.  The Chamber notes that nowhere in the Pre-Trial Brief or opening statement is there a

reference to a 1990 meeting in Gisenyi. The Accused were not adequately put on notice that
this material fact was part of the case against them. In addition, the Prosecution acknowicdged

that “the 1990 meeting {was] negligible” and “[was] simply to provide a narmative structure

for the evidence.®

There is therefore no reason to admit the evidence of Witness ZF
peitaining to a meeting held at a certain focation in Gisenyi in 1990 and it should be

37
excluded.”

32.  Paragraphs 23 and 24 of the Indictment allege that the Accused persons participated in
meetings “over the course of several years leading up to and including 1994”>* Some specific
meetings are also pleaded in the subsequent paragraphs of the Indictment.”” There is,
however, no reference to the incetings held by Ngirumpatse at the MRND palace in the
Gisenyi prefecture during 1992 and 1993 and to the meetings at a certain location in the same
préfecture 1990 and 1994. The Pre-Trial Brief contains references to meetings from 1992. At
paragraph 37, it is said that “GFA, GBU, ZF, among others, will recount that starting in mid-
1992, around the same time that the first legitimate mubti-party government of Dismas
Nsengiyaremye was introduced, MRND leaders at the national, regional and local levels
began to organize meetings in their communities.” Paragraph 41 of the Pre-Ttial Brief
specifically mentions that meetings were held at various locations in Gisenyi from the

beginning of 1992 “where notable MRND figures at the regional and national levels gathered

T, 16 May 2006, p.56.

56 T. 16 May 2006, p. 58.

7 Sec: T. 16 May 2006, p. 54.

%% Indictment, paras. 23 and 24:
23. Orver the course of severa} years leading up to and including 1994, particularly alier 1992, Edouard
KAREMERA, Mathiew NGIRUMPATSE, and Joseph NZIRORERA agreed among themselves, and
with the individuals identified in paragraphs 6(i)-(iv), meeting severally at various locations on disparate
occasions in the context of their palitical party and official government activities, to plan and prepare the
destruction af Rwanda’'s Tutsi population, particularly the killing of persons identified as Tutsi and
committed acts in furtherance of this agreement.

Prior to 8 April 1994

Formation of the Interahammwe; meefings & public speeches; financing, military fraining, stockpifing of
Srearms end weapons distributions for militias;

24. Over the course of 1993 and 1994 Edouard KAREMERA, Mathieu NGIRUMPATSE, and Joseph
NZIRORERA agreed among themselves, and with others, and colleetively vndertook initiatives that were
intended to create and extend their own personal control, and that of the MRND Stecring Comminee, over
an organized, cenlraily commanded corps of militiamen that would respond ta their call to attack, kill and
destroy the Tutsi population.

¥ See paras, 24.6, 24.7, 24,8,
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to plan their strategies.” Paragraph 141 of the Pre-Trial Brief also contains a rcference to
several meetings held sometime in 1992 in Gisenyi in certain military camps and “that
participants included Nzirorera.” The summary of Witness ZF’s anticipated testimony
annexed to the Pre-Trial Brief mentions that the witness will testify to meetings between 1992
and 1994 held in Gisenyi, including in military camps; it enumerates the participants therein,
inciuding Nzirorera and Ngirumpatse, and bricfly describes the content of these meetings;
there are also clear references fo specific paragraphs and charges of the Indictment to which
those facts correspond. This clear information is consistently confirmed in the witness’
statements disclosed prior to the beginning of the trial.* In that respect, it must be noted that

the Defence acknowledged that the statements describe the meetings in considerable detail.®*

21EEF

33.  In the Chamber’s view, considering the unambiguous information contained in the
Pre-Trial Brief, including the summary of Witness ZF's anticipated testimony, the wilness
statements adequately signalled to the Accused that the aliegations on the said megtings were
part of the Prosecution case. The Chamber further notes that the Pre-Trial Brief and the

numerous witness statements were filed a long time before Witness ZF’s testimony.®

34.  Under these circumstances, the Chamber concludes that the Accused were given
timely, clear and consistent notice that the alleged meetings were part of the Prosecution’s
case against them. The Chamber is also of the view that the Defence has had reasonable
opportunity to investigate these aflegations. The extent of the defects in the Indictment does
not materially prejudice the Accused’s right to a fair trial. Accordingly, the Defence objection

is dismissed.

c. Nzirorera’s presence at a distribution of weapons afier 6 April 1994

*

35—
presence of the Accused at a distribution of weapons in late 1993 or early 1994 be excluded

since this information does not appear in the Indictment.

36. The Indictment does not plead this specific event but refers to Joseph Nzirorera’s

direct participation in the distribution of weapons.” The summary of the anticipated

® Statements of 24 June 1998, 6 and & April 2004 and 8 and 10 December 2004, disclosed on 13 April 2005,
T, 16 May 2006, p. 36.

% The Prosecution Pre-Trial Brief was filed on 27 June 2005, more than 10 months prior to Witness ZF's
testimony.

3 See: Indictment, paras. 14, 36, 39 and 62.7,
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IL. GRANTYS [N PART the JDefince orad objections op Lune paets 37 thie etimonie; of

Witnesses ZF and X R and DECIDES as fallows:
L. Witness 755 evidenee o rESEC 285 is inadminsibiy 75 Prove the nuygenisl facr tha
the Accused pessaps participated in this aotwork For gbseats of gotice. e wimess'
[35UMONY OB réieuy zero is admissibie Anly 0 the extent usar it 1y rmhed w othe
exiseence of the Lary,
2. Watness XBM's evidence concerning the cuemony of instaliation of Radic R1LM
amspna in laer 1993 and the subseqpient disuibaicg of WERPOTE, MUtz cammupal
ctfice meeting in Janvary 19, u meeting bold 8t i Mesdien Hatel in Muy 1994 gnd
tae Nyunde Masouers is admizsihie for the sok prpese ¢f showien the goliaborarion
tetween civilians and miittary offcinds,

. DENIES the rerninder of the Defeaze oral objections.

Arvsha. 19 Octoher 2005, dons in iingli:,

Dennis €. 8, Bymn Emills Francis Short Glerdaa Gustave Kam
Presiding Judpe Judge
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