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Decision on the Defence Motion Pursuemt 1o Rule 98 bis 17 Qctober 2006
INTRODUCTION
L. Protais Zigiranyirazo (the “Accused™) is charged with gencside or in the alternative

complicity in genocidc and conspiracy to commit genocide pursuant to Article 2 of the
Statute of the Tribunal (the “Statute”), and extermination and n Jrder, as crimes against
humanity, pursuant to Article 3 of the Statute.

2. After calling twenty-five witnesses, including four invecigators and one expert
witness, and entering 75 exhibits during a 46 trial day period, the Proscention closed its casc
on 28 June 2006. The Chamber granted the Defence request for exiension of time to filc its
motion for acquittal pursuant to Rule 98 bis. The Prosecutor was hkcwmc pranted a similar
extension to respond. The Defence Monon was filed on 13 July 2006.! The Prosccunon
Response was filed on 31 July 2006° The Defence Reply was filed on 2 August 2006, and
the Prosecution Rejoinder was filed on 7 August 2006.*

DELIBERATIONS

3. Rule 98 bis provides:

If after the close of the case for the prosecution, the Trial Chamb:r finds that the evidence is
insufficient to suslain a conviclion an ane or more counts charged in the ndictment, the Trial
Chamber, on motion of an accused filed within seven days after the close of the Prosecution’s
case-in-chief, unless the Chamber orders otherwise, or propric metu, shall order the entry of
judgement of acquittal in respect of those counts.

4, In the Tribunal’s jurisprudence, the test under the Rule is whs ther a reasonable trier of
fact could arrive at a conviction if the Prosecution evidence is acceped.” Accordingly, where
sore evidence was adduced and that evidence, i believed, could be sufficient for a
reasonable trier of fact to sustain, beyond reasonable doubt, a cor:vietion on the particular
count, a motion for a judgement of acquittal shall be denied. Conversely, where no evidence
was adduced in relation to a count, such motion shall be granted ® The Chamber stresses that
Rule 98 4is requircs it to consider counrs* the Chamber need not engage in a paragraph by
pardgraph analysis of the Indictment” The Chamber does not atsess the credibility and

"o svsE Lo Defence Me
filed on 31 Ju!y 2006 (the “Prosecution Response™),
' “Reply 10 Prosecutar’s Response 10 Defence Motion Pursuant to Rule 98 bis WPP™, filed on 2 Aupust 2006
{the “Defence Reply™).
4 “Prosecutor's Rejoinder to the Defence Reply to the Prosceutor’s Response to the Defence Motion (Pursuant
to Rule 98 biy of the Rules of Procedure and Evidence)”, filed on 7 August 2006 (.1e “Prosecutor’s Rejoinder™).
* Prosecutor v. Bagasora et al, 1ecision on Motions for Judgement of Acquitlal {TC), 2 February 2005, paras.
3, 6 {the “Bagosora 98 bis Decision™); Prosecuior v. Muvimyi, Decision on Thircisse Muvunyi’s Motion for
Judgement of Acquittal Pursuant to Rule 98 Ais (TC), [3 October 2005, paras 35-36 (the “Muvurmr 98 bis
Decision™); Presecuter v. Semanza, Decision on Defence Motion for a Judgemaent of Acquittal in Respect of
Lauren! Semanza After Quashing the Counts Contained in the Third Amended Indictment (TC), 27 Scptember
2001, para. 15 (the “Semanza 98 bis Deeision”™). See also Prosecutor v. Jeligié, ladgement (AC), § July 2008,

ara. 37; Frosecutor v. Defalié, Judgement (AC), 30 February 2001, para. 434,

Prosecutor v. Rwamakubea, Decision on Defense Motion for Judgment of Acquittal (TC), 28 October 2005,

ara. 6.

Bugosora 98 bis Decision, para, 8.
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reliability of the evidence unless the Prosecution case “has comple-ely broken down, either
on its own presentation, or as a result of such fundamental questions being raised through
cross-examination as to the reliability and credibility of witnesses that the Prosecution is left

without a case”.” The Prosecution’s evidence should be evaluated as a whole, looking to “the
totality of the evidence” and making any reasonably possible inferences.” A decision at the
Rule 98 bis stage to accept the Proseculion’s evidence does not preclude the Chamber from
ultimately finding that the Prosecution evidence fails to establish th: Accused’s guilt beyond
a reasonable doubt."

5. The Defence has made two types of submissions on the n:ture of the Prosecutor’s
evidence, namely: on the sufficiency of the evidence in relation to the crimes alleged in the

ks |

c(jums_of—ﬂ{c_fn'd}c' trreeTt and ()11 lht‘ S[]”iCIB‘HC? of the evideuce i relation to iIIdi'“ULlai
paragraphs of the Indictment.

6. The Defence requests an acquittal on Count 5 (murder as a crime against humanity).
For the remaining counts of the Indictment, the Defence requesti the Chamber to take a
paragraph by paragraph approach with a view to striking out those paragraphs of the
Indictment for which insufficient evidence has been adduced. Th¢ Chamber will therefore
begin its analysis of the sufficiency of the Prosecution evidence with Count 5.

Count 5: Murder as a Crime Against Humanity

7. The Defence contends that there 1s insufficient evidence 10 prove any of the acts
alleged and charged under Count 5 The Defence recognizes thar. if proven, each of the
murder allegations in the Indictment' could sustain a conviction on this count.'? Therefore, if
the Chamber finds that there is suf’ﬁcmcnt evidence of any of th* murders, the Defence
requests t |

altemative, find that the Accused has no case to answer on the remaining murders and strike
out or indicate that the Chamber will not consider those allegations during final
deliberations.”'*

8. The Indictment charges the Accused with the killings ¢f the three gendarmes,
Stanislas Sinibagiwe (“Sinibagiwe”™), and the killings of members of rwo Tutsi families.'” The
Prosecution concedes that no evidence has been adduced in respect of the murder of the
Sekimonyo and the Bahoma families,'® but contends that there is sufficient evidence on the

record to prove the killing of the three gendarmes and Stanislas Sinibagiwe (“Sinibagiwe”).””

} - Semanza S8 bis Decision, para, 17.
Bagasom 98 ba.s' Dems:on para. 11; Mwuny.i 98 bis Demsmn pa.ra 40

1 Amended Indictment of 3 \da.rch 2005 (mc “Indlctment")

' Indictment, paras, 43, 46, 48-49

* Defence Motion, para. 77.

" Defence Molion, para. 78.

"* Indictment, paras, 43, 46, 48-49

1 prosecution Response, pera. 17; Indictment, paras. 20, 25, and 26,
7 Prysecution Response, para. 42.

THe Prosecuior v. Profmis Zighanpiraza, Lase No. ICT R-200T-751 376
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that these paragraphs concern, respectively, the Accused’s role in ordering the digging of a
mass grave known as “the pit” behind his home; the Accused’s role in the deaths of some 30
members of the Sekimonyo clan, a Tutsi famnily; and the Accused’s -ole in the deaths of some
18 members of the Bahoma clan, another Tutsi family. The Chamber accepts the Prosecutor’s
admission that no evidence has been tendered in support of these al zgations and accordingly
finds that the Accused has no case to answer in respect of the alleg ations contained in these
paragraphs.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Defence Motion.

Arusha, |7 Octdber 2006, in English.
7 %ﬁm acdls

Inés Ménica Wcmberg de Roca

Presiding Judge Judge

[Seal of the Tribunat}
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