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DedYion on the Defence Morion Pursuant to Rule 98 bi.'. J 7 October 2006 

INTRODUCTION 

l. Protais Zigiranyirazo (the "AccusedH) is charged with gene dde or in the alternative 
complicity in genocide and conspiracy to commit genocide pursuaot to Article 2 of the 
Statute of the Tribunal (the "Statute"), and extermination and rr Jrder, as crimes against 
humanity, pursuant to Article 3 of the Statute. 

2. After calling twenty-five witnesses, including four inve!jgators and one expert 
witness, and entering 75 exhibits dming a 46 trial day period, the P1osccution closed its case 
on 28 June 2006. The Chamber granted the Defence request for ex1cnsion of time to file its 
motion for acquittal pursuant to Rule 98 bis. The Prosecutor was likewise granted a similar 
extension to respond. The Defence Motion was filed on 13 July '.W06. 1 The Prosecution 
Response was filed on 31 July 2006.2 The Defence Reply was filed un 2 August 2006,3 anc.l 
the Prosecution Rejoinder was filed on 7 August 2006.4 

DELIBERATIONS 

3. Rule 98 bis provides: 

l f after the close of the case for the prosecution, the Trial Chamb•:r finds that the evidence is 

insufficient to sustain a conviction on one or more counts charged in the Indictment, the Trial 

Chamocr, on motion of an accused filed within seven days after thn close of the Prosecution's 
case-in-chief, unless the Chamber order:; {ltherwisc, or proprio m ·.•tu, shall order the entry or 
judgement of acquittal in respect of those counts. 

4 . In the Tribunal's jurisprudence, the test under the Rule is wh:,ther a reasonable trier of 
fact could arrive at a conviction if the Prosecution evidence is accer,-:ed.5 Accordingly, where 
some evidence was adduced and that evidence, if believed, could be sufficient for a 
reasonable trier of fact to sustain, beyond reasonable doubt, a cor:viction on the particular 
count, a motion for a judgement of acquittal shall be denied. Conversely, where no evidence 
was adduced in relation to a count, such motion shall be granted.6 The Chamber stresses that 
Rule 98 bis requires it to consider counts; the Chamber need not e,ngage in a paragraph by 
paragraph analysis of the Indictment.7 The Chamber does not a;.sess the credibility and 

1 -I :csecu u .cape t,i Defc11cc 
filed on Jl July 2()06 (the "Prv.secution Rc:1ponse"), 
1 " Reply to Prosecutor's Response to Defence Motion Pursuant to Rule 98 bis ltPP", filed on 2 August 2006 
(the "Defence Reply") . 
4 " Prosec11t.or's Rejoinder to the Defence Reply to the Prosecutor's Response to :he Defence Motion (Pursuant 
to l{u!e 98 bis of the Rules of Procedure and Evidence)", filed on 7 August 2006 (':ie "Prosecutor's Rejoinder") . 
i Prosecutor v. Bagosora et al, Decision on Motions for Judgement of J\cquill11l ITC), 2 Februnry 2005, paras. 
3, 6 (I.he "Bagos:ora 98 bis Decision") ; Prosecutor v. Muvunyi, Decision on Th,rcisse Muvunyi's Motion for 
Judgement of Acqnittal Pursuant to Ruic 98 his (TC), [3 October 2005, paras 35-36 (the "MuJJunyi 98 bis­
Decision"); Prosecutor v. Semanza, Decision on Defonce Molion for a Judgcm,:nt of Acquittal in Respect of 
Laun:nl Semanza After Quashing the Counts Contained in the Third Amended l11dictmcnl (TC), 27 Scptcm~r 
2001, para. 15 (the "Seman::a 98 bis Decision"). See also Prosecutor v. Jdssic, JJdgement (AC), 5 July 2001 . 
rara. 37; Prosecutor v. Delalir!, Judgement (AC}, 3D February 2001, para. 434. 

ProJecutor v. Rwamakuba, Deci sion on Defense :Motion for Judgment of Acquittal (TC), 28 October 2005, 

rara. 6 . 
Bagosorn 98 bis Decision, para, 8. 
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reliability of the evidence unless the Prosecution case "has compk,:ely broken down, either 
on its own presentation, or as a result of such fundamental questb ns being raised through 
cross-examination as to the reliability and credibility of witnesses that the Prosecution is left 
without a case". The Prosecution's evidence should be evaluated ai; a whole, looking to "the 
totality of the evidence" and making any reasonably possible infernnces.9 A decision at the 
Rule 98 bis stage to accept the Prosecution's evidence does not preclude the Chamber from 
ultimately finding that the Prosecution evidence fails to establish th-;: Accused's guilt beyond 
a reasonable doubt.10 

5. The Defence has made two types of submissions on the n :.ture of the Prosecutor's 
evidence, namely: on the sufficiency of the evidence in relation to th e crimes alleged in the . . . . . . 

paragraphs of the Indictment. 

6. The Defence requests an acquittal on Count 5 (murder as a crime against humanity). 
For the remaining counts of the Indictment, the Defence request:; the Chamber to take a 
paragraph by paragraph approach with a view to striking out those paragraphs of the 
Indictment for which insufficient evidence has been adduced. Th1; Chamber will therefore 
begin its analysis of the sufficiency of the Prosecution evidence with Count 5. 

Count 5: Murder as a Crime Against Humanity 

7. The Defence contends that there is insufficient evidence 10 prove any of the acts 
alleged and charged under Count 5. The Defence recognizes thai:. if proven, each of the 
murder allegations in the Indictment12 could sustain a conviction on this count. 13 Therefore, if. 
the Chamber finds that there is sufficient evidence of any of tt.e murders, the Defence . . 

alternative, find that the Accused has no case to answer on the remaining murders and strike 
out or indicate that the Chamber will not consider those a llegations during final 
deliberations." 14 

8. The Indictment charges the Accused with the killings c,f the three gendarmes, 
Stanislas Sinibagiwe ("Sinibagiwe"), and the killings of members of 1:wo Tutsi families.1 5 The 
Prosecution concedes that no evidence has been adduced in respect of the murder of the 
Sekimon o and the Bahama families,16 but contends that there is suffic ient evidence on the 
record to prove the killing of the three gendarmes and Stanislas Sinibagiwe ("Sinibagiwe"). 

8 Semanza 98 bis Decision, para. 17. 
9 Bagosora 98 bis Decision, para. 11 ; Muvunyi 98 bis Decision, para. 40. 
10 • • • • • • • 

' .. 
11 Amended Indictment of 8 March 2005 (the "Indictment"). 
12 Indictment, paras. 43, 46, 48-49 
13 Defence Motion, para. 77. 
14 Defence Motion, para. 78. 
15 Indictment, paras. 43, 46, 48-49 
16 Prosecution Response, para. 17; Indictment, paras. 20, 25, and 26. 
17 Prosecution Response, para. 42. 
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9. Murder is the intentional killing of a person, or the intentional infliction of grievous 
bodily hann in the knowledge that such harm will likely cause th,~ victim's death or with 
recklessness as to whether death will result, without lawful justificat.::m or excuse.18 

10. In order to qualify as a crime against humanity, these offences must satisfy two 
conditions under the Statute: the crime must be committed as " part of a widespread or 
systematic attack"; and, the attack must be against "any civilian population on national, 
political, ethnic, racial or religious grounds". 

11. "Widespread" is defined as massive or large-scale, involving many victims; 
"systematic" refers to an organized pattern of conduct, as distin.i:uished from random or 
unconnected acts committed by independent actors. 19 These requi:·ements inform the mens 
rea element unique to crimes against humanity : the perpetrator must, at a minimum, know 
that his action is part of a widespread or systematic attack against cJilians on discriminatory 
grounds, though he or she need not necessarily share that discrimina·:::iry intent.

20 

12. The Chamber reiterates that counts are the proper focus for ;in enquiry under Rule 98 
bis and therefore will not enquire whether evidence has been adduced in support of each 
paragraph of the Indictment. If there is any Prosecution evidence regarding any of the alleged 
killings that could sustain the count, then a judgement of acquittal is :1ot appropriate. 

13. The Defence asserts that the sufficiency of the evidence adduced from the witness 
testimonies does not st1pport the charge that the Accused is responsible for the alleged murder 
of Sinibagiwe, nor does it support the contention that the killing of Sinibagiwe was a crime 
against humanity, as it was not part of a widespread or systematic ;lttack against the civilian 
population, on ethnic or racial grounds,21 nor on political grounds?2 The Defence therefore 
argues that Sinibagiwe's murder was an aborted extortion attempt_l'.l 

14. The Prosecution submits that Sinibagiwe was targeted beca·;;se he was considered an 
accomplice of the enemy-Sinibagiwe was considered a Hutu who was opposed to the 
government then in power-and was therefore killed.24 The Pros◄:cution refers to Witness 
A VY to show that there is ample evidence, both direct and circur:tstantial, from which the 
Chamber can conclude that the Accused was fully involved in the murder of Sinibagiwe. 25 

l S. There is evidence of the Accused being present and participaling at a meeting where it 
was decided that Sinibagiwe would not be allowed to cross La Petite Barriere border post'

6 

because the latter was believed to be an accomplice of the enemy, which was defined as the 
Tutsi. 27 After the meeting, Sinibagiwe was detained at La Petite Barriere border post until 
Omar Serushago, who was allegedly at the meeting with the Accu:;ed, retrieved Sinibagiwe 
from La Petite Barriere border post and drove him in the direction i:fthe Commune Rouge, a 

18 Bagosora 98 bis Decision, para. 25; Prosecufor v. Ndindabalrizi, Judgement (TC), 15 July 2004, para. 487 
(the "Ndindabahizl Judgement"). 
19 Bagosora 98 bis Decision, para. 24; Ndindabahizi Judgement, para. 477. 
20 Bagosora 98 bis Decision, para. 24; Ndindabahizi Judgement, paras. 477, 484. 
21 Defence Motion, para. 66. 
22 Defence Motion, para. 70. 
23 Defence Motion, paras. 53, 69. 
24 Prosecution Response, paras. 62-63; Prosecutor's Rejoinder, para. 3(x). 
25 Prosecution Response, para. 61. 
26 T. 19 October 2005, pp. 9-11; T. 8 February 2006, pp. 44-49 (Witness A VY). 
27 T. 8 February 2006, pp. 44, 46 (Witness A VY). 
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local cemetery in Gisenyi. There is also evidence that shots were heard shortly thereafter 
from the Commune Rouge. The witness later learned that Sinibagiwe had been killed.28 

16. The Chamber has carefully examined the record and is convinced that there is 
sufficient evidence, which, if believed, could lead a reasonable trier of fact to conclude that 
this killing was part of a widespread, if not also systematic, attacl; against civilians on the 
basis of one or more of the enumerated grounds of Article 3 of the s·:atute. 

17. The Chamber is of the view that, if believed, the evidence described above could lead 
a reasonable trier of fact to conclude that the Accused is guilty of murder as a crime against 
humanity for aiding and abetting the murder of Sinibagiwe. 

Count 1: Conspiracy to Commit Genocide, Count 2: Genocide, Count 3: Complicity in 
Genocide, and Court 4: Extermination as a Crime Against Humam'ty 

18. The Accused is also charged with conspiracy to commit pnocide (Count l of the 
Indictment); genocide (Count 2); complicity in genocide (Count 3), a ll of which are stipulated 
under Article 2 (3)(b) of the Statute; and extermination as a crime against humanity (Count 
4), which is stipulated under Article 3(a) of the Statute. 

19. Rule 98 bis requires the Chamber to determine whether the ,:vidence is insufficient to 
sustain a conviction. The Chamber is not mandated to conside r alleged defects in the 
Indictment or the sufficiency of notice to the Accused.29 The Chi.mber, therefore, will not 
consider the party's submissions concerning comfcliance with the Chamber's 15 July 2004 
decision requiring modifications to the Indictment. 0 

20. The Chamber declines the Defence's invitation to take a paragraph by paragraph 
approach regarding the remaining counts of the Indictment. As the Chamber noted above, it 
will not take a paragraph by paragraph approach because Rule 98 !>is requires it to consider 
the Prosecution evidence as it relates to counts. The Defence does Mt suggest that the lack of 
evidence in support of the disputed paragraphs should result in acquittal on any of the 
remaining counts. On the contrary, it acknowledges that some evid1:nce has been adduced in 
support of these counts. Therefore, the Defence Motion as it pertain:; to Counts l through 4 of 
the Indictment is not well founded and must be denied.3 1 

Prosecution Concessions Regarding Lack of Evidence Ott Allegations Co11tai11ed in 
Paragraphs 20, 25, 26, 37, 48, 49 and 50 

21. The Prosecution concedes that it has led no evidence related to the allegations in 
paragraphs 20, 25, 26, 37, 48, 49 and 50, of the Indictment. The~,~ paragraphs concern the 
alternative counts of genocide and complicity in genocide, and th,~ counts of extennination 
and murder as crimes against humanity. The Chamber has examined the Indictment and notes 

18 T. 19 October 2005, pp. 12-15 {Witness AVY). 
29 Bagosora 98 bis Decision, para. 7. 
30 See ''Decision on the Defence Preliminary Motion Objecting to the Fonn of the Amended Indictment", 15 
July 2004; Defence Motion, paras. 80, 84, 86; Defence. Reply, para. 48. 
31 See Prosecutor v. Mpambara, Decision on the Defence's Motion for Judgement of Acquittal (TC), 21 October 
2005, para. 6. 
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that these paragraphs concern, respectively, the Accused's role in :>rdering the digging of a 
mass grave known as "the pit" behind his home; the Accused's role in the deaths of some 30 
members of the Sekimonyo clan, a Tutsi family; and the Accused's :ole in the deaths of some 
18 members of the Bahoma clan, another Tutsi family. The Chamber accepts the Prosecutor's 
admission that no evidence has been tendered in support of these al :egations and accordingly 
finds that the Accused has no case to answer in respect of the alleptions contained in these 
paragraphs. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the Defence Motion. 

Arusha, 17 Oct er 2006, in English. 

[Seal of the Tribunal) 
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