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.10152. 
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 

SITTING as Trial Chamber I, composed of Judge Erik Mose, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEING SEIZED OF the "Motion for Request of Cooperation from the Government of 
France Pursuant to Article 28 of the Statute", filed by the Ntabakuze Defence on 28 April 
2006; 

CONSIDERING the Prosecution Response, filed on 28 April 2006; and the Ntahakuze 
Reply, filed on 2 May 2006; 

HEREBY DECIDES the motion. 

INTRODUCTION 

I, The Ntabakuze Defence asks the Chamber to issue a request to the Government of 
France, pursuant to Article 28 of the Statute, for the disclosure of a report concerning the 
attack on President Habyarimana's airplane on the night of 6 April 1994. The so-called 
"Bruguit':re Report", which allegedly blames the RPF for the attack, is said to be 
"indispensable" to the Defence. 

DELIBERATIONS 

2. Article 28 of the Statute imposes an obligation on States to "cooperate with the 
International Criminal Tribunal for Rwanda in the investigation and prosecution of persons 
accused of committing serious violations of international humanitarian law". A requcsl to a 
Chamber to make an order under Article 28 must set forth the nature of the information 
sought; its relevance to the tria{; and the efforts that have been made to obtain it. The type of 
assistance sought should also be defined with particularity. 1 

3. The key question in the present application is whether the report, as described by the 
Defence, is relevant to this trial. Paragraph 6.1 of the Indictment states that: "On 6 April 1994 
at about 8:30 p.m,, the plane carrying, among other passengers, the President of the Republic, 
Juvenal Habyarimana, wa._ shot down on its approach to Kigali Airport, Rwanda." This event 
is characterized as the trigger for the alleged crimes which followed, but nowhere does the 
Indictment or the Pre~ Trial Brief suggest that the Accused or any of his alleged conspirators 
were involved, directly or indirectly. Indeed, the Prosecution has declared unequivocally that 
the Accused is not charged with any involvement whatsoever in the former President's 
death.2 

4. This Chamber has previously addressed the extent to which the assassination of 
President Habyarimana may be relevant to the present trial in the context of a request for 
disclosure of exculpatory material. It held that "IiJnfonnation concerning the assassination of 
President Habyarimana may also assist the Chamber in understanding the background to 

1 Bagosura et al., Decision on Request to the Kingdom of The Netherlands for Cooperation and Assistance 
(TC), 7 February 2005, para. 5; Bagosora et al., Decision on Request for Subpoena of Major General Yaache 
and Cooperation of the Republic of Ghana (TC), 23 June 2004, para. 4, 
2 Bagosora et al., Prosecution Response to "Bagosora Defonce Urgent Motion for lnvestigadon and Production 
of(Additional) Evidence ... ", etc., filed on 19 December 2005. 
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events in April 1994".3 In a subsequent decision, however, the Chamber explained that 
"although the fact of the shooting down of the plane is relevant to the case as providing 
context or background, the Defence has not shown that detailed information concerning the 
responsibilily of any particular person is relevant to the charges against the Accused".4 The 
scope of relevance has been described by another Trial Chamber as meaning that "questions 
relating to the responsibility for the shooting down of the plane may be put to a witness 
provided that this line of questioning does not go into great detail".5 The approach adopted in 
these decisions may be summarized as follows: the fact of the shooting down of the plane is 
relevant to the case as providing context or background, but detailed information concerning 
the responsibility of any particular person is not.6 

5. The Defence argues that the existence of an RPF plot to shoot down the Presidential 
plane, if proven, could be probative of a broader plan to unleash an armed conflict with 
government forces, an inevitable consequence of which was "widespread killings".7 The 
implication, it seems, is that criminal responsibility for the whole course of events between 
April and July 1994 could, by virtue of this information, be shifted from the Accused to other 
persons. 

6. As discussed in another decision of this Chamber decided today, the applicant for a 
request under Article 28 must indicate how the information is relevant to an issue before the 
Judge or Trial Chamber and necessary for a fair determination of that issue.8 The Defence has 
failed to discharge its burden of showing by specific references how the infonnation in the 
alleged report is relevant to disproving elements of the Prosecution case. The identity of the 

J Bagosora el al., Decision on Disclosure of Defence Witness Statements in Possession of the Prosecution 
Pursuant to Rule 68 (A) (TC), 8 March 2006, para. 6. 
4 Bagosora et al., Decision ot1 Ntabakuze Motion for Disclosure of Prosecution Files (TC), 3 October 2006, 

r~:i!·ungu et al., Reconsideration of Oral Ruling of June 2005 on Evidence Relating to the Crash of the Plane 
Carrying President I Jabyarimana (TC), 23 February 2006, para. 11. 
6 This approach is confirmed in numerous decisions in relation to identically or similarly worded indictments: 
Kayfahema, Decision (AC), 28 September 2000, p. 3 ("CONSIDERANT qu'au soutien de sa dcmandc le 
Requerant atfome que le Memorandum Hourigan donne des indications sur Jes auteurs presumes de l'attentat 
centre l 'avion du PrCsident rwandais; que le Procureur du Tribunal de J'epoque a cru dcvoir arreter Jes enquetes 
menees ace sujel pir M. Hourigan; que ces faits, qui n'ttaient pas connus \ors du process du Requtrant, 
rouvriraient le dtbat sur la question de la culpabilit6 de celui ci; CONSIDERANT que le M6morandum 
Hourigan n'ttait bien entendu pas disponible lors du proces en premiere instance, mais que sa teneur, que le 
Requ6rant cite, ne pouvait avoir un rapport avec !es questions relatives au genocide sur lcsquelles la Chambre de 
premiere instance devait se prononcer; qu'il n'est pas des !ors dans l'interet de la justice de l'admettre comme 
moyen de prevue supplCmcntaire en appel"); Bizimungu et al., Re.::onsidcrntion of Oral Ruling of I June 2005 
on Evidence Relating to the Crash ofthe Plane Carrying President Habyarimana (TC), 23 February 2006, paras. 
10-11 ("The potential involvement or responsibility of the RPF or other forces not associated with the 
government of Rwanda cannot rel'1eve the Accused of responsibility for the crimes they have been charged with. 
The Chamber is of the opinion that evidence as to who is responsible for the crash of the President's plane 
would not axsist the Chamber in its decision ilS to the guilt or innoccm:c of the Accused ... the jurisprudence of 
the Tribunal shows that questions relating to the responsibility of the shooting down of the plane may be put to a 
witness provided that this line of questioning does not go into great detail"); Kar1tmera et al., Decision on the 
Defence Motion for Disclosure of Exculpatory Evidence (TC), 7 October 2003, para. 14 ("The Defence has not 
shown how such materials, if they exist, could suggest the innocence of the Accused, who is not charged with 
taking part in the assassination, or how such materials could tend to mitigate the Accused's personal guilt or 
affect the credibility of the prosecution evidence"). 
7 Bagosora 1tl al., Ntabakuze Defence Mo Lion for the Disclosure of Exculpatory Evidence, filed on 7 November 
2005, fn. 11. 
'Bagusora et al., Decision on Ntabakuze Motion for Information From the UNHCR and a Meeting With One of 
Its Officials (TC), para. 7. 
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killers of President Habyarimana is undoubtedly a matter of contextual significance for the 
events described in the Indictment against the Accused. On this basis, the Chamber has 
admitted some evidence concerning this event. On the other hand, the Chamber must exercise 
its discretion under Rule 89 (C) to ensure that the focus of the present trial is maintained. 
Even if the report attributed responsibility for the attack on the Presidential plane to persons 
other than the Accused or their alleged co-conspirators, it is not clear to the Chamber how 
this would tend to disprove elements of the Prosecution case in this trial.9 The admission of 
detailed evidence on what is, essentially, a matter of collateral and indirect relevance would 
not assist the Chamber in determining the core issues of this trial. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the motion. 

Arusha, 6 October 2006 

ii.}£, 
Erjk Mo-se 

Presiding Judge 
~oody 

Judge 

(Seal <>Wle Tribunal] 

Sergei Alekseevich Egorov 
Judge 

9 Previous requests for assistance in obtaining the Bruguitre report have also been denied by other Chambers: 
Bizimungu et al., Decision on Casimir Bizimungu's Requests for Disclosure of the Bruguiere Report and the 
Cooperation of France (TC), 25 September 2006, para. 27; Karemera et al., Dl:cision Relative a la Requete de 
Joseph Nzirorcra aux fins d'Obtenir la Cooperation du Gouvemement Fran,;:ais (TC), 23 February 2005, para. 
11 ("La Chambre rappelle que, par la suite, la jurisprudence a etabli que la responsabilite eventuelle du FPR ou 
de scs agents dl:lns l'assassinat du President Habyarimana n'avait aucune incidence sur ['imputation des actc.s 
criminels commis en 1994 au Rwanda''); Kabiligi, Decision on the Defence Motion Seeking Supplementary 
Invesligations (TC), I June 2000, para. 19 ("Defence Counsel failed to establish any causal !ink between the 
requested investigation into the responsibility for the plane cra:ih and the acts and omissions which form the 
basis of the charges against Kabiligi in the Indictment"). 
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