
04 / 10 '06 17 :50 FAX 00317051 2893 2 !CTR ~001 

762/H 

Tribunal Penal Int.ernational pour le Rwanda 
International Criminal Tribunal for Rwanda 

Before: 

Registrar: 

Decision of: 

IN TBE APPEALS CHAMBER 

ICTR-98-41-AR73 
04 October 2006 
[762/H - 757 /H] 

Judge Mohamed Shahabuddeen, Presiding ~ Judge Mebmet GUney 

Judge Liu Daqun 

Judge Theodor Meron 

Judge Wolfgang Schomburg 

Mr. Adama Dieng 

4 October 2006 

ALOYSNTABAKUZE 

("Applicant") 

v. 

THE PROSECUTOR 

Case No. : ICTR-.98-41-AR'?J 

ICTR Appeals Chamber 

DECISION ON MOTION FOR RECONSIDERATION 

Counsel for the Applicant 
Mr. Perer Erlinder 
Mr. Andre Tremblay 

Counsel for the Prosecution 
Mr. James Stewart 
Ms. Barbara MuJvaney 

Jntt'rn~tional Criminal Tribunal for Rwanda 
Tr-ibunal pen:.l lnternational pour le Rwanda 

CEl\TifrF.n ·rRuJo: COPY OF THE ORlGlJIIAL SD:.N RV M'£ 
COl'J£ C.:RTlFl~I-: C()NfOMME A L 'ORJGINAL PAIi NOtJS 

NAME I NOM-;Tc/z.;. J:U~c:lr , .?. ~-/ec... ....... ·•• 
I' - • • .,; --1,k:, 

sm.'l\'ATl.!RF· ... .. \. •• :-. '.. _ ...... .- ,urn:o.4-/Ae/a.~ 



0-1.L.1._0 '06 17: 50 FAX 00317051289J2 ICTR 

761/H 

1. THE APPEALS CHAM:BER of the International Criminal Tribunal for the Prosecution of 

Persons Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Tenitory of Rwanda and Rwa.odan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States between 1 January 1994 and 31 

December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of the "Alloys 

Ntabakuze Motion for Reconsideration of an Appeals Chamber Decision ( or to Intervene in Su.ch a 

Motion) and Ancillary Alternative Motion for Clarification of the Decision'' filed on 14 July 200£: 

("Motion") in which the Applicant requests 

(i: A reconsideration of a decision ori inre-rlocutcrry appeal concerning judicial notice 

rendered in another case ("Impugned Decision"); 1 or, in the altemative, 

(ii) Leave to intervene in motior1s for reconsideration of the Impugned Decision filed by tbl.".: 

accused in that case; and 

(iii~ Clarification of the 1mpugned Decision. 

2. The Prosecution filed a Resporise opposing the Motion and the Applicant subsequently fi,:i_ed 

his Reply thereto.2 

3. HEREDY RENDERS ITS DECISION as follows: 

I. BACKGROUND 

4. On 16 June 2006, the Appeals Chamber issued the Impugned Decision, in which it directed 

the Trial Chamber in the Karemera et al. case to take judicial notice of facts 2, 5 and 6 listed io 
Annex A of the Prnsecution's Interlocutory Appeal.3 These facts are 

1 The Pro~ecutor v. Edouard Karemero., Marhieu N9irumpatse and Jost1ph Ntironra, Case No. ICTR-98-44-AR73(C). 
Decision on Pr~ccucor' s Imerlocmory APPea.l of Decision on Judici:il Notice, 16 June 2006 (""Impugned Decision"). 
:1 •l>rosecutor' .. Response to 'Aloys NtahaJcuze Motion for Recousidcra.iion of an Appeals Chamhcr Decision (or to 
Inlcrvcne In Such a Motion) and Ancillary Alternative Motion for Clarifi.cali.on of the Decision'". 21 July 2006 
("Responsi::"); "Nt.ab.i.kuze Reply to "Prosecutor·~ Response LO Alloys Ntabakuzo Motion for Reconsideration of an 
Appeals Cbmnbt..-r Decision (or m lnrnrvcne iu Such Motion) and Ancill..ry Alternative Motion for Clarificatloa of !he 
Dccwon"', 25 July 2006 ("Reply"). "Appendix to Aloys Ntabak.uze Motion fo, Reconsideration or an Appeals 
Chamber Decision (or to I:Dc.e.rveri.e in Such a Motion) 11Dd Anci11ury Ahem11.1ive Motion for Ciarific:uioo of thte 
Dc~i$ion", 20 Seprem~r 2006, wa.s not considered due lo its late fi..lin~ Consequently, ''The Prosccomr's. Mot.ion tc 
2bJect _!£._ _ "OIJ!.idcfarion of 110 Appeal, Cb,rnber Occisioo Cor 
LE in Sucli a Motloo) and A.Deillary Alltrm.1r.ivc Motion for.Jli i& ti of the Decision ... of 25 Septi!!m~ 
2006, ci moot. The Appeals Chamber will accordingly not consider it or the Applicant's Response of 26 Septemba: 
2006, ,;:utitled "Nmbaku:zc:: Response lo 'The Prosecutor's Motion to Objccl to the Filing of Appendix lo Aloy:: 
Ntabakuu MotiOll for Reconsideration of an Appeals Chamber Decision (or to Interv1me in Such a Motion) and 
Ancill.:iry Alterru:t.tive Motion for Oarification of th<! DeciSiOn '". 
3 Impugned Decision, para, 57, n:fc:rring Lo The Pro.rec11wr v. Edouard Kart1mera. Maihwu Nl(irumpats<! um{ Jcm~pl, 
Nzirort·rr.1. Cc1se No. ICTR.-98-44-AR73(C) ("'Kwemer" /Jt al. ca.,e"). 
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(i) The following state of affairs existed in Rwanda between 6 April 1994 10 17 July 1994: There were 

throughout Rwanda widespread or systematic attacks against a civilian population based on Tutsi cthnjc 

ldentifi.cntion, During the attacks, some Rwandan citizens killed or caused serious bodily or nienw.I ha.rm lo 

persons perceived Lo be of a Tutsi ethnic identity; 

(ii) Between 1 January 1994 and 17 July 1994 in Rwanda there was an armed contlict not of an 

international character; 

(ill) Between 6 April 1994 and 17 July 1994, there was a genocide in Rwanda against the Tutsi ethnic 

group. 4 

5. In support of the: Motion, the Applicant submits that be has the requisite standing to 

independently bring this matter before the Appeals Chamber. However, should it be held that he 

does not have standing, he requests leave to intervene in motions for reconsideration filed by the 

appellants in the Karemera et al. ca.<;e.5 

6. The Applicant avers that the findings in the Impugned Decision affect all pending cases 

before the Tribunal and bis case in parti.cular-.6 He argues that he has "an immediate, compelling 

interest" in this matter which he distinguishes from other accused, including the appellants in the 

Karemera et al. case.' According to the Applicant, his defence is based on advancing an alternative 

to the "genocide hYPOtbesis", and his Defence team already introduced evidence in this regard. 8 

However, the Impugned Decision has the impact of cutting off the presentation of evidence and 

eliminating defences which are still the subject of active litigation in bis case and while evidence in 

his defence is still beillg presented.9 The Applicant, in his view, is therefore immediately and 

severely prejudiced based on principles of fair trial. 10 

7. Toe Applicant submits that the Appeals Chamber has the inherent power co reconsider its 

decisions in instances where there are new circumstances or where such decisions were erroneous 

and caused prejudice.11 

8. The Applicant also, as an alternative remedy, seeks clarification of the Impugned Decision. 

He submits that the precise parameters of the hnpugned Decision must be clearly delineated to 

avoid any error as to any permissible inferences that may be drawn from it. 11 This will enable him 

4 
The Pro.recutor v. Edouurd Karemera. Mathieu Ngirumpatse and Joseph Nzirorera, Case No. lCTR-98-44-A'R.73(C), 

The Prosc:cu1.or's Interlocutory Appeal of Decision on Judicial Notice (Rule 73 (c)). 9 December 2005, Annex A. 
5 Motion. pnra. (i). 
6 Motion. para. 1. 
7 Motion, para. 2. 
~ Motion. para. 2. 
9 Monon, para. 3 
10 Motion. ~a. 3. 
11 Motion, para. 13. 
12 Motion, para. 40. 
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to detennine rhe evidence chat may or may not be presented in concluding his case and the 

treatment that will be accorded to the evidence already on record. 13 

9. The Prosecution responds that the Applicant has no standing to bring the Motion. 14 1n its 

view, only Rules 74 and 107 of the Rules of Procedure and Evidence of the Tribunal ("Rules") 

could allow the Appeals Chamber to grant the Applicant standing in this case, but the Applicant has 

failed to satisfy the criteria set fonh therein. Furthermore, the Applicant's request for 

reconsideration constitutes an exceptional discretionary remedy, and would only be justified where 

a clear error in rea:soning, or injustice was demonstrated. 15 The Motion fails to satisfy this test.16 

10. In addition, the Prosecution argues that the Applicant did not seek standing to intervene in 

motions for reconsideration filed in the Karemera el al. case in a timely manner. 17 He failed to 

intervene when the matter relating to the judicial notice of facts was being considered by the Trial 

Chamber and Appeals Chamber in the Karemera et al. case.18 The Prosecution further argues that 

the Applicant's request for clarification of the lmpugned Decision is baseless. The Prosecution 

avers that the Impugned Decision is sufficiently clear, and that it is up to the Trial Chamber in the 

Applicant's case to determine the scope of itS application. J I} Accordingly, the Prosecution submits 

that the Motion should be dismissed in its entirety. 

11. The Applicant replies that chere is no predetermined regulatory regime that deals with the 

question of standing in this instance.20 Rule 74 of the Rules is not applicable in his case as it is 

apparent that an Amicus Curiae is intended to assist a Chamber by being a "friend of the court" 

where someone else's interests ar1e at stake.21 In the present case, it is the Applicant's own interests 

that are at stake.22 The Applicant argues that reconsideration procedure is based on the inherent 

juriscliction and discretion of the Appeals Chamber to act in the interests of justice.23 The 

exceptional remedy of reconsideration was created because there is ~o higher court to litigate 

matters that have been decided by the Appeals Chamber. It should therefore not be foreclosed to 

any one seeking redress on an issue that is causing him or her grave prejuilice. 24 

12. The Applicant ulso submits in reply that there i.s no explicit Rule that limits standing to the 

original parties in the dispute. Any party that has been prejudiced by an Appeals Chrunber decision 

u Motion. paras. 38-41. 
14 Motion, para.6. 
15 Response, para. 8 
16 Response, paras. 8, 
17 Response, para. 9. 
11 Response parci. 9. 
'' Response, p11ra. 22 
10 Reply, para. 12. 
11 Reply, para. 11. 
22 Reply, para. 11. 
23 Reply, para. 12. 

4 



04 / 10 ' 06 17:53 FAX 0031705128932 !CTR ~005 

758/H 
may have standing to seek reconsideration in order to redress the prejudice: suffered by that parcy.25 

The Applicant consequently maintains that he has standing to submit the Motion. 

13. According to the Applicant, the Prosecution's submission that he failed to intervene before 

either the Trial Chamber or Appeals Chamber in the Karemera et al. case, has no merit.26 Unlike 

the Office of the Prosecutor, which functions as one unit. Defence teams are barred from sharing 

information as they are bound by witness protection orders a.nd counsel-client confidentiality .27 The 

Applicant ave.rs that in his case, the issue of judicial notice has already been decided and the Trial 

Chamber did not take judicial notice of genocide, or of the ethnic character of the widespread or 

systematic violence.23 Consequently, prejudice only became a live issue with rhe rendering of the 

Impugned Decision.29 

Il. DISCUSSION 

14. The Appeals Chamber notes that the Applicant seeks reconsideration of a decision on 

interlocutory appeal in a case to which he is not a party. He acknowledges that neither the Statute of 

the Tribunal (0 Statute") nor the Rules prescribe who has standing to seek reconsideration and 

argues that any party that is prejudiced by a decision may have standing to seek its reconsideration 

in order to redress the prejudice suffered by that party.30 The Appeals Chamber confinns that 

neither the Statute r1or the Rules expressly settle the question of standing to seek reconsideration of 

a decision. However, the Appeals Chamber rejects the assertion that any person who alleges some 

form of prejudice as a consequence of a particular decision has the requisite standing to seek its 

reconsideration. 

15. As a general principle, only a party to a decision of the Appeals Chamber may ask the 

Chamber to reconsider that decision. To hold otherwise would open the Appeals Chamber's 

reconsideration procedures to any non~party who is affected by a decision of the Chamber. In this 

case, the Awlicant is a stranger to the Karemera et al. case. Accordingly he has no standing to seek 

reconsideration of the Appeals Chamber's decision. Also, the Appeals Chamber does not propose to 

entertain the Applicant's request for intervention at this stage. Moreover, his request for 

clarification in another case to which he is not a party has no merit. 

16. The Appeals Chamber observes that the Applicant is in no way prejudiced. If the Trial 

Chamber in his own case takes judicial notice of the same or similar facts, he may challenge the 

~ Reply, para. 12. 
25 Reply, pars. 13. 
16 Reply, para. 14. 
27 Reply, para. 14. 
21 Reply, paru. 15. 
19 Reply, para. l.S. 
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matter there in accordance with his right to be heard. Finally, if the Applicant wants to seek further 

clarification [see above paragraph 1 (iii)] he may also do so in his own case. 

m. DISPOSITION 

17. For the aforementioned reasons, the Appeals Chamber DISMISSES the Applicant's Motion 

in ~ts entirety. 

Done in English and French, the English text being authoritative. 

Done this 4 October 2006, 
At Toe Hague, 
The Netherlands. 

30 Motion, para. 15. 

~_._~ " ........ ►--­
Mohamed Shababuddeen 
Presiding Judge 
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