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INTRODUCTION
1. The trial in the instant case commenced on 25 Seplember 2006 with the Prosecution’s

Opening Staement. On 17 July 2006 Trial Chamber T granted the Prosecution {eave to

amend. in part, the Indictment of 29 June 2001." In coaformity with this Decision, the
Prosecution filed an Amended Indictment on 18 July 2006. On 25 July 2006, the Prosecution
filed a Corrigendum to the Indictment, which only changed certain incorrect paragraph
numbers, and the French translation to the Indictment. The Amended Indictment charges the
Accused with four counts: genocide, and murder, cxtermination and other inhumane acts as
crimes against humanity. On 29 August 2006, the Defencc submitted the present moticn
raising objections on defects in the form of the Amended Indictment under Rule 50 (C) of the
Rules of Procedure and LEvidence.

DISCUSSION

I. Preliminary Matter

2. This motion was filed after the end of the 30-day period following the filing of the
Amended Indictment during which the Defence may submit preliminary motions according
to Rule 50 {C) of the Rules. Although the Defence has not offered any explanation for its
delay in submitting the Motion, the Chamber notes that pursuant to Rule 72(G), it has
discretion to consider late-filed preliminary motions on defects in the form of an indictment
upon showing good causc.” In the Chamber’s view, the same principlc can apply when a
submission is made under Rule 50(C) of the Rules since it also concemns the defects in the
form of new charges as a result of the amendment of an Indictment, Due to the fact that it is
still early in the trial process, the Chamber finds it necessary in the interests of justice and the

rights of the Accused to a fair trial_to use its discretion and entertain the Defence submission

11. Allegations of Defects in the Form of the Indictment

3. Article 17(4) of the Tribunal's Statute and Rule 47(C) of the Rules require the
Prosecution to set forth in the Indictment 2 concise statement of the facts of the case and of
the crime(s) with which the suspect is charged. According to the jurisprudence of the
International Criminal Tribunal for Former Yugoelavla and of this Tribunal, this obligation
must be interpreted in light of the rights of the accused’ and obliges the Prosecutor to inform

an accused of the charges against him in a prompt and detailed manner.’ The key issue is
whether the matenial faets arc pleaded in an 1nd1ctment with enough specificity so that an
accused can adequately prepare his defence.’ In assessing an indictment, each paragraph
should not be read in isolation but rather should be considered in the context of the other
paragraphs in the indictment.® It is possible that an indictment may not plead the material
facts with the requisile degree of specificity because the necessary information is not in the
Prosecutlon 8 possessmn But the Prosecutlon 1§ expected to know its case before it goes to

the mdlctment wlth l;he aim of mou]dmg the case agamst th1s accused in the course of the trial
depending on how evidence unfolds. An indictment, which does not set out the material facts
with enough detail in this respect, 1s defective,

' Prosecutor v. Nchamihigo, Case No. 1CTR-2001-63-1, Decision on Request for Leave to Amend the
Indictment (TC), dated 14 July but filed on 17 July 2006.
? Sce also Prosecu!or v, Hagosora Case No. ICTR- 98-4I-T Trlal Chamber Decmon on Disciosure of Defence
Witne ments in DIO & R{A
3 Statute Arucles 19, 20(2) 20(4)(a) and 20(4)(b).

! Prosecutor v. Kupreskic, Case No. 1T-93-16-A, Judgement {(AC), 23 October 2001, para. B8, 92; Prosecutor v.
Semancza, Case No. ICTR-97-20-T, Judgement (TC), 20 May 2005, para. 85;
3 Prosecutor v. Niagerura, Casc No. ICTR-99-46-T, ludgement (AC), 7 July 2006, para. 22. Py
& Prosecutor v. Rutaganda, Case No. ICTR-66-3, Judgement (AC), 26 May 2003, para. 304. 1
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4. In its motion of 29 August 2006, the Defence submits that the form of the Amended
Indictment against Siméon Nchamihigo is defective to the extent that it does not properly

SF

plead (i) the form of criminal responsibility under Article 6(1) of the Statute, (i1} the category
of joint criminal enterprise,” and (iii) fails to specify details relating to certain dates, places
and persons. [t claims that these defects affect his right to adequately prepare his defence and
his right to a fair trial. The Prosecution opposes the Motion and claims that the Indictment
conforms to the requirement% set out by the jurisprudence and, in any event, much of the
information that is requested in the Maotion is detailed in maleml found in the disciosure of
documents, witness stateinents and other pre-trial material *

5. The Chamber accepts that according to the established jurisprudence, a defect in an
indictment may be cured where the accused has received timely, clear, and consistent
information from the Prosecution which resolves the ambiguity or clears up the vagueness.9
However, in the instanee case, since this case is at the outset of the trial, it is more
appropriate that any more specific information on the allegations, which is currently in the
Prosecution’s possession be included in the Indictment from now to ensure that any
ambzgmty concemmg thc charges agamst thc Accused is removed Thls would glve effect o

defence. }or these reasons, the Chamber w1ll address the three categones of defects alleged in
the Defence Motion.

(i) Defects Related to the Form of Individual Criminal Responsibility

6. According to the established jurisprudence, the modc and extent of an accused’s
participation in an alleged crime are always material facts that must be clearly set out in the
indictme rosecution must he form of crimij ibility charge

an accused.’” When the Prosecution alleges more than one form of participation for each
crime, it has the obligation to specify the alleged acts of an accused giving nse to each form
of participation charged.'' Each count in the indictment must identify the precise legal
qualification of the crime charged based on the material facts alleged in the indictment as
well as the mode of the accused’s alleged participation in the crime.’? The count must also
specifyl ;which paragraphs of the concise statement of the facts of the crime support the
charge.

7. The Defence submits that the Prosecution failed to specify which form of criminal
liability is being invoked against the Accused in relation to each charge. It claims that
paragraph 14 of the Indictment lacks specificity and raises ambiguity as to the modes of
liability since ali the forms under Article 6(1)} are pleaded. The Defence also argues that a
number of paragraphs in the Amended Indictment fail to particularise the way in which the
Accused participated in the crimes alleged, most notably in the context of the aliegations of
instigating and aiding and abetting.

7 Although considered a form of liability under Article 6(1) of the Statute, joint criminal enterprise will be
Ireated separately for clarity in this Decision.

Prosecution Response at para. 7 and 9.

* Prosecutor v. Eliézer Niyitegeka, Case No. ICTR-96-14-A, Judgement (AC), 9 July 2004, para. 195;
Prosecutor v. André Ntagerura, Emmanuel Bagambiki and Samue! jmanishimwe, Case No, ICTR-99-46-A,
Judgement (AC), 7 July 2006, para. 30; Prosecutor v. Sylvestre Gacumbitsi, Case No. TCTR-2001-64-A,
Judgement (AC), 7 July 2006, para. 49.

‘* Prosecutor v. Ntagerura, Case No. ICTR-99-46-T, Judgement (TC), 25 February 2004, para. 37, Prosecutor
L1] Vrng_;e!ag Case No, [T07-25-A j||dgeme[:|; (ACY 17 Septembet Zlnﬂ para. 138,

' Prosecutor v. Niagerura, Case no ICTR-99-46-T, Judgment (AC), 7 July 2006, para. 25, Prosecutor v.
Neagerura, Case No. ICTR-99-46-T, Judgment (TC), 25 February 2004, f 38,
"* Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgement (TC), 15 May 2003, para. 59; Prosecuior v.
Krnojelae, Case No. [T-97-25-A, Judgement {AC), 17 September 2003, para. 138.
"3 Prosecutor v. Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgement (TC). 15 May 2003, para. 59.
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joint criminal enterprise envisaged. However, more than one form of joint criminal enterprise
can be pleaded for the same facts, similarly to other forms of individual criminal
responsibility pursuant to Article 6(1)."” The indictment must also set out the purpose of the
enterprise, the identity of the co-participants, and the nature of the accused’s participation in
the enterprise.'®

15.  The Defence argues that the Amended Indictmemt does not specify which category of
joint criminal enterprise is alleged against the Accused, but instead includes both the basic
and extended categories and that a criminal act cannot fall within both forms of joint criminal
enterprise at the same time. It further submits that the Amended Indictment fails to
particularise which specific criminal activities refer to which category of joint criminal
enterprise both within paragraphs 15, 16 and 17, and within the concise statement of facts
relating to each count of the Amended Indictment.

16, As Trial Chamber 1 pointed out in its Decision of 14 July 2006, the Amended
Indictment makes clear to the Accused that he is charged with both the basic and extended
forms of joint criminal enterprise.!’ Here, the Indictment must be read as a whole: paragraphs
15 to 17 of the Indictment plead without ambiguity the basic and extended forms of joint
criminal enterprise. Paragraph 17 provides the names of the members of the joint criminal
enterprise, and as paragraph 14 of the Indictment, these paragraphs introduce the factual
allegations pleaded in the subsequent paragraphs where, in each instance, the mode of
liability is specified. As a result, the Accused is sufficiently aware of the material facts, which
make up the Prosecution's theory of joint criminal enterprise and can, on this basis,
adequately prepare his defence.

(iii) Defects Reluted 1o the Failure to Specify Precise Dates, Locations, the Identity of Victims
and Co-Perpetrators, Vagueness, and Relevance to the Charges in the Indictment

17.  The specificity with which material facts must be pleaded depends on the form of
participation charged against an accused.'® With respect to allegations of direct commission
of criminal acts, an indictment must specify the identity of the victims, the time and place of
the events, and the means by which the acts were committed.'? In light of the nature or scale
of the crimes, the fallihility of witnesses’ recollections and considerations tied to witness
protection, the Prosecution is not expected to plead these material facts with absolute
precision.® If a precise date cannot be specified, a reasonable range of dates can be
provid':d;Zl and if victims cannot be individually identified, then the Prosecution should refer
to their category or position as a group.”’ Where the Prosecution cannot provide greater
detail, th%‘l the indictment must clearly indicate that it provides the best information
avatlable.

'* See footnote 11.

' Prosecutor v. Stanisic, Case No. IT-03-69-PT, Decision on Defence Preliminary Motions (TC), 14 November
2003; Prosecuior v. Mejakic, Case No, 1T-02-65-PT, Decision on Dusko Knezevic's Preliminary Motion an the
Form of the Indictment (TC), 4 April 2003,

"7 Nchamihigo, Trial Chamber I Decision filed on 17 July 2006, para. 14.

'8 prosecutor v. Nragerura, Case No, ICTR-99-48-T, Judgement (AC}, 7 July 2006, at para. 23.

'* Prosecutor v. Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgment {TC), 15 May 2003, at para. 45.

© prosecutor v. Kupreskic, Case No. IT-95-16-A, Judgement (AC), 23 October 2001, at para. 8%; Prosecufor v.
Krnojelac, Case No. IT-97-25-A, Decision on the Defence Preliminary Motion on the Form of the Indiciment
(TC), 24 February 1999, at para. 40.

% Prosecutor v. Brdjanin, Case No. IT-99-36-PT, Decisicn on Objections to the Form of Amended Indictment
(TC), 20 February 2001, at para. 22.

2 Ihid.; Prosecutor v. Krnojelac, Case No. 1T-97-25-A, Decision on the Defence Preliminary Motion on the
Form of the Indiciment (TC), 24 February 1999, at paras. 40, 55, 58.

B Brdianin, Decision on Momir Objections by Momir Talic to the Form of Amended Indictment (TC), 20
February 2001, at para. 22.
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unknown and in Paragraph 31 that the most specific date is given for the allegations in those
paragraphs. Reading the Indictment as a while, the Charnber can infer that the lists referred to
in paragraphs 41 and 43 were made during the large time-frame specified in paragraph 20(d),

butthatif w more precise ime-frame s knowr, itshould beclarifred——————————

(b} Location

24.  The Defence asserts that paragraphs 21, 22, 23, 24, 25 are not clear on where the facis
involved occurred. Paragraphs 21, 22, 23, 24 and 25 all mention roadblocks in Cyangugu
town. Each of these paragraphs gives a satisfactory detailed factual account of alleged
criminal events, without always specifying the exact roadblock. If the name of the actual

—roadblock-is known;the Chamber finds that it should be-specified
[} Uy\fvlllh’“

(c) Individual Identification- Victims, Organizers and Perpetrators

25. It is contended by the Defence that paragraphs 26, 27, 30, 32, 38, 39, 40, 41, 43, 47,
64, and 65 do not sufficiently name the individual victims, organmizers or perpetrators of the
crimes in question. Pursuant to the jurisprudence, if individuals cannot be specified, than
sufficient detail can be given on the group or the individuals. This information, however,
must be according to what the Prosecution actually has in its possession. The Prosecution’s
TESpONsE, as stated above, 1s that the details requested here are not required by the Indictment
but regardless. have already been provided to the Defence through other informal means such
as disclosure.

26.  As already stated, amending the Indictment at this stage of the proceedings is the most
appropriate way to ensure that the Accused understands the charges against him It is only
when the information is unavailable, or the scale too large should individuals be referred to
within groups or positions. If the information is presently available, as inferred by the
Prosecution’s response, then it should be specified in the Indictment.

(d) Vagueness

27.  The Defence claims that the Amended Indictment contains a number of vague and
imprecise expressions such as “among others™ {(at paragraphs 16, 20(c), 37 and 43), “other”
or “other members™ (at paragraphs 38 to 42, 60 and 70) or “members of security council” (at
paragraph 5). Paragraph 16 indicates the members of the joint criminal enterprise. The
Prosecution should state all known members, but if it is unable to do so, it should be
mentioned, Paragraph 20(c), 37 and 43 make specific allegations against individuals. All
known identities for these individuals should be provided, or stated that it is unable 1o do so.
Paragraphs 3, 38 to 42, and 70 refer to members of the prefecture security council, who have
been defined in paragraph 9. In paragraph 60, which alleges that the /nterahamwe and other
attackers killed about 600 civilians, the Prosecution should clarify the identities of these
attackers to the extent possible.

fe} Relevance

28.  The reference in paragraph 31 to the theft of the vehicle by the Accused and the
planning to kill Marianne Baziruwiha in paragraph 49 are alleged to be irrelevant to the
actual charges in the [ndictment and should be struck.,

29.  In relation to the allegation of vehicle thett the argument of irrelevance is refuted by
Rule SE(B) of the Rules which prov1des that if the Trlal Chamber ﬁnds the accused gumy of

associated w1th it, it shall make a SpCClﬁC ﬁndmg to that cffect in its Judgement Wlth rega.rd
to paragraph 49 the facts relating to the Marianne Baziruwiha as set out in that paragraph and
in paragraphs 42 and 43 of the Indictment do not make any reference to her having bcen%
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kiiled. Repetition of the incident in paragraph 49 as murder as : crime against humanity is

incongruous if there is no allegation that she was killed. The Pros:cution should either amend
the paragraph to indicate that Marianne Baziruwiha was killed or strike out the paragraph.

FOR THOSE REASONS, THE CHAMBER
I. GRANTS the Motion 1n part, and
II. ORDERS

1. The Prosecution to clarify the dates of the meetings, reception and distribution of
weapons and the orders to kill the Tutsi mentioned in paragraphs 10 and 20{a)

2, The Prosecution to provide further details to the extent =zvailable on the names and
identities of the Interahamwe in paragraphs 8, 10, 13, 293, 20(a), 20(¢), 21, 22, 23,
24,26, 27, 28, 29, 34, 35, 36, 37, 45, 47, 50, 52, 53, 54, 55, 57, 61, 63, and 69;

3. The Prosecution to provide more specific time-frames to the extent possible in
paragraphs 20(a), 20 (c}, 20(d), 41 and 43;

4, The Prosecution to provide the name of the exact roadblock, or the best detail
available concemning the roadblocks mentioned in parapraphs 21, 22, 23, 24, and
25;

5. The Prosecution to provide o the extent possible ‘he identities of persons

mentioned in paragraphs 26, 27, 30, 32, 38, 39, 40, 41, 4%, 47, 64, and 65;

6. Ihe Prosecution 1o specily to the exfent possible the identities of the members of
the joint criminal enterprise in paragraph 16, and the individuals involved in the
factual allegations in paragraphs 20(c), 37, 43 and 60;

7. The Prosecution to amend paragraph 49 to indicate that Marianne Baziruwiha was
murdered or sirike out the paragraph altogether;

8. The Amended Indictment in conformity with this decicion shall be filed by 29
September 2006.

IIL. DENIES the remainder of the Motion,

Arusha, 27 September 2006, done in English.

Gberdga¥iRsigyg Kam Robert Fremr
& e \!
Vg *E-" ZI v ‘
Presiding Judge ) Judge
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