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1. The Appeals Chamber of the International Criminal Tribunal for the Piosecution of Persons

Responsible for Genocide and Other Serious Violations of Interpational Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Ogtrer
Serious Violations Committed in the Territory of Neighboring States, between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of an interlocutory
appeal’ filed jointly by Anatole Nsemgiynmva and Gratien Kabiligi (“Appellants™) against a
decision of Trial Chamber 1,2 (“Impogned Decision™) dismissing Mr. Nsengiyumva’s request for the
disclosure of documents pursuant to Rule 66¢B) of the Tribunal’s Rules of Procedure and Evidence
("Rules”).

BACKGROUND

2. In April 2005, soon after the defence cases in this case commenced, the Prosecution
disclosed that it had documents related to the immigration, refugee, and asylum stams of certain
defence wimesses that it intended to use duzing cross-examination for impeachment purposes.’ On -
16 May 2005, one of the Appellants, Mr. Nsengiyumva, requested the disclosure of this material,’
in part, based on Rule 66(B) of the Rules.” On 27 Septeraber 2005, the Trial Chamber dealed this
request and held that the Prosecution would make such documents available at the time of cross-

examination in conformity with the normal practice in the case.®

3. . The Appellants sought certification to appeal the Impugned Decision, which the Trial
Chamber granted on 22 May 2006.” The Appellants filed their joint appeal brief on 29 May 2006.
The Prosccution responded on 8 June 2006," and the Appellants replied on 12 June 2006.”

! Kabiligi and Nseagiyumva Joint Appeal uuder Rule 73(B) of Trial Chamber I's *“Decision oa Disclosure of Materialg
Relating to Immigration Stawements of Defence Witmesses”, 28 May 2006 (" Appeal™).

% The Prosecutor v. Théoneste Ragosora et al., Case No. ICTR-98-41-T, Decision-on Disclosure of Materialy Relating
1o Iramigration Statements of Defence Witnesses, 27 September 2005 (“Impugned Decision™). '

? Impugnad Decision, para. 1; Appeal, paras. 4, 5.

* Based on Nsengiyumva's request, the Trial Chamber described this material as follows: “The Defence motion
doscribes the requested materials as motenials, documecnts, cotrespondence and any papers in [the Prosecution’s)
possession, cantrol aad/or custody thar relate to immigration status and/ar records of (1) Witness LIG-2; (i) Defence
Wiiness LT-1; (iil} any other Defence wimesses on the Nscagiyomva defence Llist in respect of whom inquires into
immigraticn, asylum and or refugee status may have been made; end (iv) eny potentiel defence wilnesses. According 10
the motion, such materals incl but are not ljmired w, any enquury or carrespondence from the Prosecution ko any
host country; any response from a host country thereto; dacuments forwarded in such correspofifenee; and documments
relating 0 immigration, refugee status or record of proccodings relaling thereto as disclosed by the host country,
UNHCR or any other arganization.” See Impugned Decision, para_ 3, footmote 4.

¥ Impugned Decision, para 2. Tn addition, M. Nsengiyumva requested disclosure on the basis of Rule 68, which the
Chamber denied Jd, paras. 2, 9, 10. Se¢¢ also Appeal, para. 6.

® Impugned Decision, para. 12.

" The Prosecutor v. Théoneste Bagosom e al., Case No, ICTR-98-41-T, Decision on Certification of Interlocutory
Appeal Conceming Prosccution Disclosure of Defence Witness Statements, 22 May 2006 {“Cenification Decision™}.
The Trial Chamber did not certify the Appellants’ appeal on the basis of Rulc 68. I, para. 7.

* Prosecutar’s Response to “Kabiligi and Nsengiyumva Joint Appeal under Rule 73(B) of Triel Chamber I's 'Decision
on Disclosure of Maerials Relating to Immigration Statements of Defence Witnesges™™, 8 June 2006 (“Prosecuton
Response™). ) ;

Case No, ICTR-93-41-ART] 1 25 September 2006
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4. The Appellants argue that in reaching the Impugned Decision the Trial Chambes erred in its

interpretation of Rule 66(B) and took account of exirangous considerations, such as the abiliry of
the Appellants to obtain the doctments themselves.” They submit that the immigration documents
are essential in assisting them to assess the potential credibility of their case.'' Consequently, the
Appeliants contend that they are being denied the right to make a full answer and defence o the
charges against them without the requested disclosure.'? The Appellants seek an order compelling

the Prosecution to disclose the doctments in question.”

5. The Prosecution rasponds that the Appellants cite no legal authority in support of their
reading of Rule 66(B)."* The Prosecution further refers to domestic legal provisions and nationzal
case law in support of the Trial Chamber’s approach.”® The Prosecution disputes that the Trial
Chamber relied on any extraneous considerations in interpreting Rule 66(B), such as the abiliry of
the defence to obiain the documents, and notes that this observation referred simply to the lack of
prejudice in the present case.'® In their Reply, the Appe]ldnts primarily aftempt to di;ﬁnguish the
national case law referred 1o by the Prosecution.!’

DISCUSSION

6. In this decision, the Appeals Chamber considers whether the Trial Chamber erred in denying
the request for disclosure under Rule 66(B) of the Rules.'® As the Impugned Decision relates to the
general conduct of rial proceedings, this is a matter that falls within the discretion of the Trial
Chamber.”® A Trial Chamber's exercise of discretion will be reversed only if the challenged

decision was based on an incorrect interprefation of governing law, was based on a patently

? Joint Kabiligi and Nsengiyumva Reply to “Prosecutor’s Response to Kabiligi and Nsengiyurnva Joint Appoal under
Rule 73(B) of Tral Chamber I's Decision on Diselosure of Materials Relating to Immigration Statements of Defence
Wltnesscs"’ 12 June 2006 (“Appellants Reply™). )

0 Appeal, paras. 14-41,

! Appeal, parag, 15, 16,

2 Appesl, paras. 34-41. Al trial Mr. Nsengiyumva's fair trisl claims also included allegations related 10 witnoss
jntimidation and endangerment. Appeal, para 6. The Appellants do not address rhesc arguments on appeal end instead
fucus on their ability to assoss the potential ¢redibllity of their case.

** Appeal. para. 42.

* Prosecution Response, para. 6,
'* Prosacution Response, paras, 10-13.
'® prosccution Response, paras. 22, 23.
" 1 Appellants Reply, paras. 5-24.

! Rule 66(B) refers 1o permitting “inspection”. Nonetheless, the provision lmpnsus & -disclogure obligation oo the
Progecurion in the sense of making information available to the Defenee. That it is a disclosure obligation fo this general
sense is reflecied in the dile of Rule 86, “Disclosure of Matetials by the Prosccutor” as well as the language of Rulc
66(C) which refers to Frosecution abihty to apply to a Trial Chamber in certain circumsiances to be relieved from the
obligation “to disclose pursuant to Sub-Rules {A) and (B)”. The use of the 1cm “inspection™ in Sub-Rulc (B) simply
relisves the Prosecution from providing copies of requested items 1o the Defence, though a Trial Chamber may
nonetheless issue an order this end.

' Tharcisse Muvunyl v. The Prosecutor, Casc No. ICTR-00-55A-AR73(C), Deciston on Interlocutory Appeel, 29 May
2006, para 5 (“Muvearyi Appeal Decision™).

Case No. ICTR-9841-AR73 2 15 Seplember 2006
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mcorrect conclusion of fact, or was so unfair or unreasonable as to constitate an abuse of the Trial
Chamber’s discretion.*®

7. Ruie 66("B) of the Rules plrovides for the inspection of certain ifcms which are; (1) “material
to the preparation of the defence case”, or (2) “intended for use by the Prosecurion as evidence at
uial”.?! The Trial Chamber ruled that the immigration documents did not fall into either of these
categories.”® It reasoned that the immigration documents were not “material to the preparation of
the defence case” because they did not counter the Prosecution’s evidence presented during its case-
in-chief, but rather concemed the credibility of defence evidence.?? In addition, for the Trial
Chamber, the immigration documents did not constitute material intended for use by the

Progecution at trial because, in its view, this category refers only to evidence for use during the
Prosecution’s case-in-chief, which is cloged.?*

8. The Appellants contend that, in reaching this conclusion, the Trial Chamber adopted an
unduly restrictive interpretation of Rule 66(B) of the Rules contrary to its plain mcnning."s The
Appeals Chamber agrees. The language of Rule 66(B) does not support the Trial Chamber’s
restrictive approach. The Prosecution refers extensively to domestic legal provisions, in particnlar
United States Federal Rule of Criminal Procedure 16(a)(1XE),® iu support of the Trial Chamber’s
approach.”’ However, the Appeals Chamber considers the meaning of Rule 65(B) to be sufficiently
clear so as not to require resort to domestic legal provisions in determining its scope.”? The Appeals
Chamber routinely construes the Prosecntion's disclosure obligations under the Rules broadly in
accord with their plain meaning.’g Nothing in Rule 66(B) limits an accused’s right to inspection

™ Muvurryi Appeal Decision, pard. 5. See also The Prosecutor v. Théoneste Bagosora et al., Casc Nos. ICTR-98-41-
AR73, ICTR-98-41-AR73(B), Decision on Interloeutery Appeals of Decisions on Witness Protection Orders, 6 Octaber
2005, para. 3 (" Bagosara Appen] Decision™).
# Rulc 66(B) stales in full: “At thg request of the Defence, the Prosecutor shall, subject to Sub-Rule (C), permit the
Defence to inspect any books, documents, photogrephs and tangible cbjects in his custody or control, which are
material to the preparation of the defence, or are intended for use by the Prosecutor as evidence at irial or were obtained
frm:n or belonged 1o the accused.”

2 Impugned Decision, para. 6.
» ]mpugned Decision, paras. §, 6.

Impug'ncd Dccision, paras. 5, 6

3 Appeal, paras, 14-25,
%6 This provlsion reads: “Upon a defendant's request, the government must permit the defendznt to inspect and to copy
or photograph books, papers, documents, data, photographs, tnnglble objects, buildings or places, or copuas or portlons
of any of these items, if the jtem 5 within the government's possession, custody, or conwrol and: (i) the item is matarial
lo peeparing the defense; (ii) the povernment intends to use the item is its cgse-in-chief at tral; or (il) the item was
oblained fram or belongs to the defendant” This rule was amended in 2002, and what was previously sub-part (C) -
which is the reference cited by the Prosecution and the Trial Chamber (Impugned Decision pams. §, 7; Prosecution
Respnnse, para. 12) - was moved with misor amendments to sub-part (B). i
*” Praseculion Responsc, paras. 10-16.
™ This was the szme gpproach wken by the ICTY Appeals Chamber in interproting the scope of Rule 68. See The
Presecuwror v. Radislav Krstid, Case No. IT-98-13-A, Judgement, 19 April 2004, para 179 (“Krsti¢ Appea
Iudgernent")

? The Prosecuror v. Edouard Karemera er al. Case No. ICTR, 98-44-A73.7, Decislon on Interiocutory Appeal
Regarding the Role of ihe Prosacutor's Electranic Disclosure Suite in Discharging Disclosure Ohligations, 30 Tune

Case No, [CTR-98-41-AR73 . 3 28 September 2006

G









26,09 '06 12:36 FAX 0031705128832 ICTR REGISTRY + ARCHIVES idoor/008

746/H
DISPOSITION

14.  For the foregoing rteasons, the Appeal is GRANTED, and the Impugned Decision is
REVERSED. The Prosecution is ORDERED to permit inspection by the defence of all the
requested immigration documents that it intends to use as exhibits during cross-examination.
Furthermore, with respect to the other immigration documents not intended for use as exhibits, the |
Appeals Chamber REMITS this matter to the Trial Chamber for reconsideration consistent with

this decision on whether they are material to the preparation of the defence.
Done in English and French, the English version being anthoritative,

Done this 25th day of September 2006,
At The Hague,
The Netherlands.

[Seal .9f ‘the &'ribunai]

“ The Prasecutor v. Edouerd Karemera er al, Casc No. ICTR, 98-44-A73.6, Decidlon on Joscph Nzrorera's
Interlocutery Appeal, 28 April 2006, paras. 7, 8.

Casc No. ICTR-98-41-AR73 8 - 25 Seplember 2006





