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1. The Appeals Chamber of the Inl::matic'naii Criminal Tribuaal for the Prosecution of Persons
Responsible for Genocide and Other Serlous‘ Viclations of International Humnanitarian Law
Committed in the Temmitary of Rwanda and Rwa:iadan Citizens Responsible for Genocide and Other
Such Viclations Committed in the Temritory ofl Neighbouring States Between 1 Janvary and 31
December 1994 (*Appeals Chamber” and ‘Tril:l'.unal", respectively), is seized of the “Niabakuze
Interlocutory Appeal on Questions of Law Raised by the 29 June 2006 Trial Chamber I ‘Decision
on Niahakuze Motion for Exclusion of Eviden::e"’, filed by Aloys Niabakuze on 20 July 2006
(“Interlocutory Appeal” and “Appellant”, respect;ively).

1. PROCEDURAL HISTORY

2. On 28 March 2006, the Appellant filed & “Motion for the Bxclusion of Evidence of
Allegations falling outside the Scope of the Indictment” (“Motion™),’ requesting that Trial Chamber
[ exclude from its consideration seventeen catcgt?ries ol evidence as irrelevant to the Indictment. On
29 June 2006, the Trial Chamber granted the.:! Mation in part, partially exclnding three of the

challenged catepories of evidence, but denying the request for exclusion in respect of the remaining
fourteen -::euv::gcu‘it:s.2

3. On 6 July 2008, the Appellant re.qucst:cd leave to file an interlocutory appeal from the

Impugned Decision.’ On 14 July 2006, the Trial Chamber granted in part the Motion for
Certification.* |

4, The Appellant filed his Interlocutory Appeal on 20 July 2006. The Prosecution responded
on 31 July 2006,” and the Appellant replied on 4 Augost 2006.

1

' An addendum to the Motion was filed on 7 Apnl 2006-
2 “Decician an Niahatwze Maotion €or Exclusion of Evidence”, 29 Tune 2006 (“Impugned Decision™), Dispesition. The
Tnal Chamber also observed that the Prosecution conceded t.hc partial exclusion of a fourth category. Jd., para. 25,

“MNiabakuze Moton far Certification of the ‘Decision oz Ntabakuze Motion for Exclusion of Evidence® of 29 June

2006, pursuant to Rule 73(B)”, 6 July 2006 (“Motion 1’01'r ertification™).
* “Decision on Request for Certification of Decisicd on Exclusion of Evidence”, 14 July 2006 (“Certficalicr
Dmmon") P33

? Prosecutor’s Resptinsc to “Niabakuze [nterlocutory Appeal on Questions of Law Raised by the 29 June 2006 Tral
Chambar I “Decisjon on Ntabakuze Motion for Exclusicn of Evidenee™, 31 July 2006 (“Response™).
¥ Niabakuze Reply to “Prosccutar’s Response 1o *Ntabak:uzc Interlocutory Appeal em Questions of Law Raised by the
29 Jupe 2006 Trial Chamber I ‘Decision on Ntabakuze l\ldonon for Exclusion of Evidence’”, 7 August 2006 (“Reply™).
The Reply was received by the Tribunal in time on 4 A.ugust 2006 but due o  fire in the Tribunal premises, the Reply

could not be filed before 7 August 2006. 1n the circumstances, the Appeals Chamber will consider the Reply as validiy
iled.
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TIL CURING DEFECTS IN THE INDICTMENT (PARAGRAPH 10 OF THE

IMPUGNED DECISION)
A. Submissions ol the Parties

7. The Appellant submits that the Trial Chamber erred in eight respects in paragraph 10 of the
Impugned Decision in its description of the standards to apply in determining whether or not to
exclude evidence on the basis of lack of notice of the material facts to which the evidence relates:'”

-First, the Trial Chamber fajled to take into account the exceptional nature of “curing” the
indictment, essentially ransforming the exception into the rufe;!

-Second, the Trial Chamber failed to consider that the admission of large amounis of
evidence outside the indictment could render the trial unfair since this has the effect of
replacing the case in the orginal indictment with a completely different one, and since the
accused never knows precisely the case he has to meet;'?

-Third, the Trial Chamber failed to define the degree of specificity required in the

indictment, in particular with respect to the mode of liability and the locations where the
crimes were t:l:-rntt:littx::t:l;13

-Fourth, the Trial Chamber failed to recopnize that evidence of a material fact should be
excluded if the latter is not mentioned in the indictment in any form; contrary to what the
Trial Chamber found, it i not sufficient that the material fact be “reasonably related to the

indictment’; !

-Fifth, the Trial Chamber “understat[ed] th[e] imperative" that material facts which concern
the personal actions of the accused be specifically and clearly plcaded in the indictment;

-Sixth, the Tral Chamber erroneously considered that the Prosecution could include news

material facts in the charges against the accused through the ﬁling of a motion for the
addition of & witness rather than by seeking to amend the indictment;’

-Seventh, the Trial Chamber errad in finding that a lengthy adjommment could be sufficient
16 allow the Defence o meet newly discovered material facts because, although the
adjoumment may permit the Defence to better prepare for cross-examination of the witness,
*it does not pemmit the Defence to know whether the Prosecution also intends to add new

charges to the indictments (sic]; the Defence is still left in the dark as to the potential use of
the newly discovered evidence”;!’

-Eighth, while the Triai Chamber correctly stated that vegueness in the indictment may be
cured when additional information is provided in the pre-trial Brief or the opening statement

' Interlogatony Appeal, perg. 18 (1% para. 18, ai p. 7)

! Intectocutory Appeal, parns 18 (2 para. 18, at p. 8) rnd 19.

12 Intezlocuwery Appeal, paras 20-22. Sex also Reply, paras 7-8, 14
1 Intedocutory Appeal, paras 23-24,

* Interlocutory Appeal, paras 25-26.

'* Interlocutony Appeal, parax 27-28_

'S Interlocntory Appeal, para. 29.

" Interlocwtery Appeal, para. 30.
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23.  The Appeals Chamber also emphasizes that, “if the indictment is found to be defective
because it fails 10 plead material facts or does not plead them with aufficient specificity, the Trial
Chamber musz consider whether the accused was nevertheless accorded a fair trial.*® Thus, the

mere fact that a Trial Chamber considers in a pumber of instances, as the Trial Chamber did here,

whethct dofects in the indictment have been cured, is not contrary 10 the principle that there are a
limited number of cases wherein a defective indictment will actually be considered to have been
cured.

() Second Error Alleged

24.  The Appellant also contends that the 'I'rial {Thamber failed to consider that the admission of

larpe amounts of evidence outside the indicunent ¢ould render the trial unfair. In the words of the
Appellant:

even if ndividual defects in the mndictment might be said to be “cured” by disclosure, a vast
nuniber of such mstanees 1o a singls rial would render such a “cuwre” meamngless, because the
sheer volume of evidence outside the incictment, which has the sffect of replacing one Prosscution

case with 2 completely different case than that set our in the indictment, makes the fial inherently
unfair,

[...] the Trial Chamber thus erred [in} applyirg a standard which permits the Prosecudon to argue

& completely different case than thar in the indictment, inasmuch as the allegations falling outside

lbe scope of the indictment significantly putnumber hosc thal arc achyally mentoned therein. Ta

permil those ailegations ta stand, without formal umendment of the irdictment, by only cngaging

in an incident by incident analysis Without toking into account the totality of new evidence, is tc

allow the Prosecutien to ureerly rznsform the indictment by stealth and stages through the mal, 5C

thai the Acsused can never teally know with any assurance exactly what case he has o meet.’
25.  In support of this argument, the Appellant refers to paragraph 114 of the Cyangugu Appeat
Judgement. There, the Appeals Chamber expressed its concern as to the extent of the defects in the
indictment that the Prosecution argued had been cured by post-indictment submissions. The
Appeals Chamber explained that, even if all defects in the indictment had been deemed cured, it
would have had to consider whether the cxtent of the defscts in the indictment, ia itself, did not lead

10 an unfair miaj.*®

® Naletilié & Martinovic Appeal Judgoment, pam. 26 (emphasis rdded). See alse Kvodka ef al. Appeal Tudgement
Pm 13, und Cyangegu Appeal Judgement, para. 28.
Imgrlocumry Appedl, pares 21-22,
# Cyangugu Appeal Judgement. para. 114-
La Chambse d'oppel doil se montrer précccupée par la démarche du Precwsur dans la présente
affaira. Elle na saurait trop rappeler que 1'acte d*acersaton, sen] instrument de mise &n ascnsanion,
dait exposer ln these du Procuretr de manidre circonstanciée. Si, dans csrtaing ¢as. un acte
d’accusation viclé peut &ue répatd « purgé », Ia Chambrs d'appel réiwre quil ne peut existar
quun nombre limit d"affaires qui enrent dans cetle calégoric. Dans lo cas d’espdce, la Chambre
d"appel est uoublée yw Pampleur avec laquelle le Procwreur chciclie & 1ecuwrir & cotic cxeeption.
Wéma i lex arpuments du Procursur selon lesquels les Actes d'sccusation avsient &té purpés de
leurs vicos £°éraicnr réveélés prospéres dans chacun des cas, il aurait malgrE wut é0é du devoir de la

K]
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26.  The Appeals Chamber agrees that when the indictment suffers from numerous defects, there

may still be a fisk of prejudice to the accused even if the defects are found o be cured by post-
indictment submissions. In particular, the accumulation of a large number of material facts not pled
in the indictment reduces the clarity and relevancy of that indictinent, which may have an impact on
the ability of the accused to know the case he or she has to meet for purposes of preparing an
adequate defence. Further, while the addition of a few material facts may not prejudice the Defence
in the preparation of its cuse, the addidon of numerous material facts increases the risk of prejudice
as the Defence may not have sufficient ime and resources to investigate properly all the new
material facts. Thus, where a Trial Chamber considers that a defective indicunment has been
subsequently cured by the Prosecution, it should further consider whether the extent of the defects
in the indictment materially prejudice an accused’s right to a fair tdal by hindering the preparation
of a proper defence. The Appeals Chamber finds that the Trial Chamber failed to do so in the

Impugned Decision and therefore, instructs the Trial Chamber to reconsider the Impugned Decision
on this basis.

(c) Third Bror Alleged

27. The Appellant submits that the Trial Chamber erred in failing to define the degree of
specHtett—required—in—the indictment, in particular with respect to the modes of lability and the
locations where the crimes were committed. As explained above, the Appeals Chamber is not
convinced that the Appellant has shown that the Trial Chamber erred by failing to define ar
paragraph 10 of the Impugned Decision the requisite degree of specificity required in the
indictment.”” The Trial Chamber was aware of the jurisprudence of the Appeals Chamber on this
question. The Appeals Chamber does not consider that it is necessary here to repeat at length this
jurisprudence.’® Nevertheless, to address some of the specific arguments of the Appellant on this
point, the Appeals Chamber would like to emphasize the following:

1-An indictment that fails to “indicate in relation to each individual count precisely and
expressly the pa:ttcular nature of the responsibility alleged” may be ambiguous and could be
found defective™ In particular, it i3 essential that the indictment spemﬁcs on what legal
basis of the Statute an individual is being charged (Article 6¢1) and/or 6(3)):>

Chambre d'uppel de considéren si 'wnpleae des vices identiliés n’aurail pas rendu le proces
inéquiteble en soi (no official translation available yet, footnote pritted).
Y Sae supra para. 19.

wred in an wdictmmeat, see Xuwprefkid et al. Appeal Judgemeat, paras B5-90;

Wﬂl
Prosecutor v. Kmajelue, Case No. IT-97-25-A, Tudgement of 17 September 2003 (“Kruojelac Appeal Judgemsnt™),

paras 132, 138; Blafkic Appeal Tudgement, paras 210-219; Kvedka et al Appeal Judgement, paras 28-30, 41-42:
Naletilic & Martinovic Appeal Judpement, para. 24; Cyangugu Appeal Tudgement, paras 23-26,
3 anlcgclac Appeal Judgemenl, para. 138; Rlaikid Appeal Tudgement, para. 212: Kvodka ef ol Appeal Judgement

B% Kracjeloe Appeal Judgement, para. 138,
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impracticable to require a high degree of specificity in such matters as the identity of the victims

and the dates for the commission of the crimes’™. Many acts atoributed to an accused fall on the

spectrum between these two extremes. Individual actions of an accused which contribute to crimes

will require more specific notice than proof of the crimes themselves, where they are physically

commifed by others. The specificity of the notice required is propottonal 1o the extent of the

Accused’s direct mvolvement.
Accordingly, the Appeals Chamber is not satisfied that the Tral Chamber understated the
requiTemmemnT e personal actions of the accused be clearly and specifically pleaded in the
indictment. The above passage from the Impugned Decision clearly shows that the Trial Chamber

was aware of the applicahle legal principles.

(c) Sixth Error Alleged

34.  The Tral Chamber found that notice of a material fact not included in the indictment could
be given through a Prosecution motion for the addition of a witness “which was subsequently
granted by the Chamber, and which stated the material facts on which the witness would tf:.stif_‘,;.”“I
The Appellant contends that this is an error because the addition of a witness cannot “alter the
charges against the Accused as already judicially ratified by the reviewing Judge”; 0 if the

Prosecution wishes to add new material facts in the charges, it st seek to amend the indictment.”’

35. The Appeals Chamber reiterates that, while the addition of a charge must necessarily be
done through an amendment to the indictment, the omission of materisl facts ftom the indictrment
can in certain ¢ircumstances be cured without having to amend the indictment.”* As to whether
notce of a new material fact could be conveyed through a Prosecution motion to add a wimess, the
Appeals Chamber recalls that, as a general mle:

Whether the Prosecution cured a defect in the indictment depends, of course, on the nature of (he
information that the Prpsccution provides (o the Defence and on whether the information
compensates for the indicrment’s failure to give notce of the charges asserted against the accused.
Kuprekic considered that adequate notce of material facts might be conununicated to the Defence
in the Prosecution’s pre-trial brief, during disclosure of evidence, or through proceedings at trial.
The timing of such comumunications, the boportance of the mformation to the ability of the
sccused to prepare his defence, and the impact of the newly-disclosed material facts on the
Prosecution’s case are relevant in determining whether subsequent communications make up for
the defect in the indictment. As has been previously noted, “mere service of wiltness statements by
the [Plrosecution. pursnant to the disclosure requirements” of the Rules does not suffice to inform
the Defence of material facts that the Prosecution intends to prove ot trial,”

In determining whether a defective indictment was cured by timely, clear and consistent
information, the Appeals Chamber has locked to the Prosecution pre-trial brief (together with its

& References omified.
w‘impu ned Decision, pora 10.
Inu:rlocu:my Appeal, puz. 29,
" Interloeutory Appeal, parz. 29.
2 See supra paras 29-30.
™ Niyitegeks Appewl Judgement, para. 157 (references omitied)

13
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amend the indictment for greater clarity, but this might not be required in every case. Accordingly,

the Appeals Chamber does not find that the Trial Chamber erred in stating at paragraph 10 of the
Impugned Decision that the accused was put on reasonable rotice of material facts omitted from the

indictment where “a lengthy adjournment was ordered by the Chamber for the express purpose of
allowing the Defanca to meat newly discovered matenal facts.”

IV. TIMELINESS OF OBJECTIONS TO EVIDENCE FOR LACK OF
NOTICE (PARAGRAPH 7 OF THE IMPUGNED DECISION)

38. In paragraph 7 of the Impugned Decision, the Trial Chamber held that, when evidence is
adduced that purportedly goes beyond the allegations in the indictment, the Defence must raise an
objection “contemporaneously with the introduction of the evidence™; if the Defence raises its
objection later during trial, it bears the burden of proving that its ability to prepare its case was
materially impaired.” The Appellant submits that this is erroneous.

39.  Ar the outset, the Appeals Chamber notes that the Parties made several arpuments relating
not to the statements made in paragraph 7 of the Impugned Decision but rather to their concrete
application.®® This goes beyond the scope of the certification, and these arpumsnts will not be

considered,

A. Submissions of the Parties

40, In the Appellant’s view, the Trial Chamber considered, erroneously, that “nothing less than

a8 contemporaneous objection, at or very near the time the Impugned evidence is offered is a
sufficiently tizmely foim of objection.”® The Appellant submits thet the recent jurisprudence of the
Appeals Chamber shows that pre-trial objections, objections in Rule 98bis proceedings, and even
objections in closing arguments, when taken together, are sufficient 1o maintain the burden of proof
on the Prosecutor to show lack of prejudice to the Defence.’” In fact, argues the Appellant, it may

not always be possible to object to the evidence at the time it is adduced since the purpose in

* Kupre¥kic er al. Appeal Judgement, pars. 92. Sea afso Niyiteyeku Appeal Judgement, para. 194; Blakki¢ Appeal
TOZEICNT, [ara 22X vakiratmang Appeal Judgement, para 28; XKvadka et al Appeal Judgemcnt, paras 30-31;
Naletilic & Martinovie Appeal Judgement, para. 25; Cyengugu Appeal Judgement, para. 27.
= Impugnr:d Drecision, pars, 7.

"> Sae, & p., [nterlecntory Appeal, para. 35; Response, paras 20-21; Reply, para. 16.
s [nte:locutmy Appeal, para, 32.

2 Interlocutory Appeal, paras 33 (1* para_ 33 atp. 12), 33 3™ para. 33 at p. 13), 34, refeming to Nalenlid & Maortingvic
Appeal Tndgement, para. 22 and Gacwnibitsi Appeal Judgement, paras 52.54.

1<
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burden is on the Prosecution Lo prove on appeal that the accused’s ability 1o prepare his dafence

wai not malerially impaited. All of this is of course subject to the inherent jurisdiction of the
Appeals Chamber 1o do justce in the case.”

43.  As the above illustrates, the Niyitegeka Appeal Judgement outlined a carefully balanced
approach taking into account, on the one hand, the principle that “a party should not be permitted to
refrain from meking an objection to a matter which was apparent durng the course of trial, and ta
raise it only in the event of an adverse ﬁndiug againét thar party"“ and, on the other hahd, “the
importance of the accused’s right to be infouned of the charges against him under Article 20(4)(a)
of the Statute and the possibility of sexious prejudice to the accused if material facts crucial to the
Prosecution are communicated for the first time at Tal. ™

44.  In Niyitegeka, the Appeals Chamber was concemed with the sitvation of an appeliant who
had failed to abject to the lack of notice at trial, and had raised the issue for the first time on
appeal.® The present appeal contemplates a different sitiation: the objection is not raised at the
ume the evidence is presented, but it is nonetheless raised at the trial stage, This is a crucial
difference: the objection is not as late as if it had been raised only on appeal, and there might be
more elements militating against a conclusion that the objection was not timely raised. For instance,
the objection might not have been raised at the time the evidence was adduced because the purpose

for adducing the evidente might have become clear only later.

45.  Accordingly, when an objection based on lack of notice is raised at trial (afbeit iater than at
the time the evidence was adduced), the Trial Chamber should determine whether the objection was
so untimely as to consider that the burden of proof has ghifted from the Prosecution to the Defence
in demonstrating whether the acensed’s ability to defend himself has beep materially impaired. In
doing so, the Trial Chamber should take intg account factors such as whether the Defence has
provided a reasonable explanation for its failure to raise its objection at the time the evidence was

introduced and whether the Defence has shown that the objection was raised as soon as possible
thereafter.

46.  Insummary, objecticns based on lack of natice should be specific and timely. The Appeals
Chamber agrees with the Prosecution that blanket ubjections that “the entire indictment is

defective” are insufficiently specific.”’ As to timeliness, the ohjection should be raised at the pre-

trial stage (for instance in a motion challenging the indictment) ar at the time the evidence of a new

" Niyiteyeka Appoal Judgement, paras 198-200 (footnotes amiued).

™ The Prosecutor v, Clément Kayishemao gnd Obed Ruzindana, Case No, ICTR-95-1-A_ Reasons for Judgement of 1
June 20C) ("Kayithema and Ruzindana Appeal Judgement'™), para, 91.

' Niyitegeka Appeal Judg=ment, prra. 200.

™ See Niyitegeka Appeal JTudgement, paras 199-200, 205-206, 210, 237.
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