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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"), 

SITTING as Trial Chamber II composed of Judge William H. Sekule, Presiding, Judge 
Arlette Ramaroson and Judge So!omy Balungi Bossa (the "Chamber"); 

SEISED of "Requete de Arsene Shalom Ntahobali a.fin de deposer la declaration de Joseph 
Kanyabashi en vertu de !'article 89 C)", annexed to which are documents bearing K­
numbers, consisting of Kanyabashi 's custodial statements, filed on 26 June 2006 (the 
"Motion"); 

CONSIDERING the 
i) "Prosecutor's Response to the "Requete de Arsene Shalom Ntahobali a.fin de 

deposer la declaration de Joseph Kanyabashi en vertu de ['article 89 C)"", 
filed on 3 July 2006 (the "Prosecutor's Response"); 

ii) "Reponse de Kanyabashi a la Requete de Arsene Shalom Ntahobali afin de 
deposer la declaration de Joseph Kanyabashi en vertu de !'article 89 C)", 
attached to which are three annexes consisting of a report and cuniculum vitae 
of Professor G. Stessens, an ICTY Decision and a House of Lords Judgment, 
filed on 3 July 2006 ("Kanyabashi's Response"); 

iii) f<Replique consolidee de Arsene Shalom Ntahobali aux reponses de Joseph 
Kanyabashi et du Procureur a la Requete de Arsene Shalom Ntahobali afin de 
deposer la declaration de Joseph Kanyabashi en vertu de !'article 89 C)» of 
10 July 2006 ("Ntahobali 's Reply"). 

CONSIDERING the Statute of the Tribunal (the "Statute") in particular Article 19 of the 
Statute and the Rules of Procedure and Evidence (the "Rules"), specifically Rule 89(C) of the 
Rules; 

NOW DECIDES the Motion on the basis of the written submissions of the Parties pursuant 
to Rule 73(A). 

SUBMISSIONS OF THE PARTIES 

Defence for Ntahobali 

1. The Defence for Ntahobali requests the admission under Rule 89(C) of the custodial 
statements allegedly made by Kanyabashi to Belgian authorities, upon his arrest in Belgium 
on 28 June 1995. Recalling Articles 19 and 20 of the Statute and Rule 89 of the Rules, the 
Defence submits that to exercise his right to a full defence, the Accused must have the 
necessary facilities and be able to use and file all exculpatory material, in particular 
Kanyabashi's custodial statements. The Defence argues that it cannot wait for Kanyabashi' s 
possible testimony before tendering these documents, because there is no guarantee that he 
will testify. 

2. The Defence claims that, in his custodial statements, Kanyabashi stated that Hutu 
extremists from Kigali committed the massacres at Butare, and that, apart from Captain 
Nizeyimana, he did not know anybody else from Butare who participated in the massacres; 
and those who did not like "our" prefecture came to set it alight, mentioning militiamen and 

2 
~ 
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soldiers coming from Burare. 1 finally, Kanyabashi stressed that as far as he knew, nobody 
disobeved his orders.2 

, 

3. The Defence recalls that Kanyabashi's strategy, as highlighted in his Pre-Defence 
Brief, is to implicate Ntahobali.3 

4. The Defence argue~ that under Rule 89 (C), evidence need only be relevant and have 
probative value. and that lCTY jurisprudence clearly allows indirect evidence so long as lhat 
evidence consists of prior statements.

4 

Prosecutorts Response 

5. The Prnseculion submits that the Motion is timc-batTed given that the Kanyabashi 's 
custodial statements were disclosed in September 200 I. The Prosecution argues Lhat, if the 
custodial statements were exculpatory und~r Ru)e 68, Ntahobali should have used them prior 
or du1ing the presentation of hfa evidence, but in any case before the close of his case. 

6. Should the Chamber rule thal the ytntiun is noL l.ime-harrcd, the Prosecution objects to 
it. Although it agrees with the Defence that it is not necessary to admit documents through a 
witness giving viva voce evidence, the Prosecution nonetheless argues that there are several 
oLher indicia which should inform the. discretion or the Chamber as to whether to admit .any 
document or otherwise. 

7. The Prosecution argues that Kanyahashi's custodial statements are not relevant to 
Ntahobali's case because nowhere in the statements is NtahobaH's name mentioned lo 
suggest either wrongdoing or innocence. Further. it i~ farfetchcd to rely on a sentence 
suggesting that the killings in Butare were perpetrated by people from Kigali as proof that the 
entirety of Kanyabashi' s custodial statements iscxculpatory. 

8. The Prosecution submits that Ntahobali has been given every 'prm:ticable facility' in 
the preparacion and presentation of his defence and that therefore the non-admission of 
Kanyabashi's custodial statements does not in any way affect Ntahobali's rights under 
Articles 19 and 20. In any case, since the Chamber hus given each Purty an opportunity to 
cross-e;t.amine witnesses brought before il, Ntahuhali wilJ have ample opportunity and time to 
cross-examine the defence witnesses frn- Kanyahashi, when the time comes. 

Kat1yabashi's Response 

9. The Defence for Kanyabashi notes that the admission of Kanyabashi's custodial 
statements is requested not to anack his credibility but to show the veracity of the statements 
WQde by.J<,anyahasbi ill I 22~ 

: The Mo1ion, para. 23. 
2 The Motion, para. 24. 
1 That is. during the presentation of the Prosecution case, Nyiramasuhuko's and Nuhobali's defence cases. 
4 Se.e inrer a{ia P,-osecutcJr v. '/'adic, Decijion rel.mive a In re.quete c011cernam le.r preuve.~ pm· oui'-dire, 5 
Augmil 1996; Prosec"tor v. Blaskic. Decision sur la reqttete de la Defense purtant opr1ositirm de p,·inclpe ,, la 
recevahilite tie temolgrwges pur ()u,·-dire sar,s r:u,idilio,u q1ta11t a teurjrmdemenl er a leur fiabilite, 26 January 
1998; l'rosecutor ,,. Stakic, Ordonnam:e rdatil•e aux normes regissant !'admission d·etemcnts de preuve, 16 
Aoril 2002. 
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10. The Defence recalls that it intends to conte.~t the admi.ssibility of Kanyabashi' s 
custodial statements through its expert Profes.~or G. Stcsscns5 who will explain that when 
Kanyabashi was interrogated by the Belgian authorities, said interrogaLion was conducted 
contrary to the requirements of Rules 42 and 43. 

11. The Defence, relying on the jurisprudence from the Tribunal, the ICTY and the House 
of Lore.ls, lhus submits that Lhe cuslodial statements cannot be admitted pursuant to Rule 
89(C), because the interrogations were conducted in contravention of Articles 17 and 20 of 
the Statute and Rules 42 and 43 of the Rulcs.6 

Nto.hobali'.~ Reply to Kanyabashi and to the Prosecutor's Responses 

l2. As a preliminary matter, Ntahohali submits that it filed it5 Reply on 10 July 2006 as 
the deadline for filing its reply expi~d on Sunday 9 July 2006. 

13. In Reply tu Kanyabashi 's Response, ~Lahobali submits that when Kanyabas.hi was 
arrested in Belgium on 28 June 1995, the Rules of Procedure and Evidence had nol been 
adopted. The Rules were adopted on 29 June 1995, a day after Kanyahashi's atTest. 
Consequently, when Kanyabashi wa~ interrogated by the Belgian authorities, adherence tu 
Rules 42 and 43, 63, 89(C) and (D), 92 and 95 cuultl not have been envisaged. 

14. Tn addition, the Defence argues that the Report of Professor Stessens cannot be relied 
upon to demonstrate the manner in which the interviews were conducted, because said Report 
is not in evidence and notice of it under Rule 94bis has nol been filed. The Muck Decision7 

<:ilcc.l by Kanyabashi is distinguishable from the case at bar because at the time when Mucic 
was interviewed, the lCTY Rules of Procedure and Evidence had already been adopled. 

15. In Reply to the Prosecution Response, Ntahobali submits that it is not sufficient for 
the Prosecutiun to read parts of lhe <:ustodial statements to conclude that they arc indevant. 
Rather it is necessary to read them in their entirety because they provide a context which is 
useful to Ntahobali's defence strategy. The Defence submits that nowhere has it relied on 
Rule 68 which requires a showing of 'good c,;1.usc.' rather it has relied on Rule 89(C) because 
the custodial statements are exculpatory. 

HAVING DELIBERATED 

16. As a preliminary matter, the Chamber considers ;'J'rahobali's Reply to he admissible 
pursuant to Rule 7 ter(B) of the Rules. 

5 The Defence note, thal only the Prosecution filed :1 notice on 20 January 2003 pursuant to Rule 94bis (B)(ii) . 
i11dicaci11g tlial it will c10ss-cxa111i11e the proposed expert and that none of the co-Accused filed a notice in this 
regard. 
i'i Prosecutor v. Kanyaba}hi, Dc(:ision on Kanyabashi's Oral Motion to Cross-Examine Ncahobali Using 
Ntahoba!i's Statements to Prosecution Investigators in July 1997, (TC) of 15 May 2006; Prosecutor v. DagoJOra 
t't al., Decision on the Prosecutor's Motion for the Admission of Certain materials under Rule 89(C), {TC) of 14 
October 2004; Prosecutor 1'. lfali/011ic, Decision on Motion for Exclusion of Statements of Accused, (TC) of 8 
July 2005; Decision on lnterlocutory Appeal Concerning Admission of Record of Interview or the Accused 
from rhe I3ar Table. (AC) of 19 August 2005; Prosecr,tor v. Mucic, Occision on Zdravkri Mucic'.~ °f,,-fotion for the 
Exclusion of .Evidence, (TC) of2 September 1997 (the "li,fucic Ocdsion"); Regina Respondent r. Myer:; 
Appel/ams, House of Lords, [ l 997] 3 \V .L.R 55:Z; [1998] A.C. 124. 
7 

The Mr1cic Decision 
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17. The Chamber notes that Kanyabashi does not contest uat he made the custodial 
statements but conlests the manner in which they were made and objects to the Motion. 

18. Despite the provisions of Rule 89(C) that a Chamber may .:.dm.it any relevant evidence 
which it deems to have probative value, a prior statement of a \'v . .tness (including that of an 
Accused person) is not evidence per se. The Tribunal's practice hm consistently been Lo gnml 
the admission into evidence only of those portions of the Accurnd's prior statement which 
were used in cross-examination to test his/ her credjbility.8 The Cflamber sees no reason why 
it should depart from its practice in the instant case. 

19. The Trial Chamber takes note of the Appeals Chamber De,;ision that evidence may be 
deemed inadmissible where it i:::. found to be so lacking in teims :>f the indicia of reliability, 
such that it is not probativc.9 In the Chamber's opinion, Kanyaba.;hi's custodial slatement as 
iL is, does not have sufficient indicia of reliability and thus may no, be admitted. 

20. Accordingly, the Chamber denies the Defence Motion to admit Kanyribashi's 
custodial statements. 

FOR THE ABOVE REASONS, THE TRIBUNAL 

DENIES Defence Motion to admit Kanyabashi's custodial statemt·nts. 

Arusha, 15 September 2006 

~~ 
William H. Sekule 

Presiding Judge Judge 

[Seal of the Tribunal] 

Solomy Balungi Bossa 
Judge 

8 See in particular, the Prosec111or v. Nyiramasuhuko et al. lCTR-98-42-T, (TC) I:ecision on Kanyabashi'.s Oral 
Motion to Cross-examine Ntahobali Using Nlahobali 's Statements to Prosecution Tnvcshgators in July 1997, of 
15 May 2006 at para. 82 
9 Nyiramasul,uko v. Prosecutor. lCTR-98-42-AR73.2, (AC). Decision on Pauline Nyiramasuhuku's Appeal on 
Admissibility of E,·idence. vf 4 October 2004 111 para, 7: Sec also the Appeals Ch.1mber Judgment in Musem{I at 
para. 46 




