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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA

SITTING as Trial Chamber 1, composed of Judge Erik Mase, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED OF the Nsengiyumva Defence “Motion for the Exclusion of Evidence of
Allegations Falling Outside the Indictment Pursuant to Articles 17 and 18 of the Statute of
the International Tribunal and Rules 47, 50, 53 bis and 62 of the Rules of Procedure and
Evidence”, filed on 9 May 2006; and the “Corrigendum”, filed on 16 May 2006;

CONSIDERING the Prosecution Response, filed on 19 May 2006; and the Nsengiyumva
Reply, filed on 7 June 2006;

HEREBY DECIDES the motion.

INTRODUCTION

1. The Nsengiyumva Defence requests that the Chamber exclude from its consideration
twenty cateFories of Prosecution evidence on the basis that they fall outside the scope of the
Indictment.” The Defence argues that these matters are not mentioned in the Indictment with
sufficient specificity to be admissible against the Accused. The Defence accepts that
vagueness in an indictment may be cured through subsequent communications from the
Prosecution, but asserts that such occasions are exceptional and did not take place here.?

2. The Prosecution submits that the evidence in question is relevant to the Indictment.
To the extent thai paragraphs in the Indictment are vague in relation to the evidence, the

Thy o g -
IS UL L3 L) L) ) a0 ] a

articulars © -
Supporting Materials, and the Pre-Trial Brief to show that any such defects were cured.
Additional details were provided through disclosure of witness statements and at least one
motion for leave to vary the Prosecution witness list. Furthermore, the Defence should not
now be able to request exclusion of evidence where it failed to register a contemporaneous
objection. The Prosecution aiso argues that the Defence has suffered no prejudice from the
alleged vagueness of the Indictment, having made submissions and presented evidence which
responds directly and precisely to the Prosecution evidence which it now seeks to exclude.’

DELIBERATIONS
(i) Applicabie Principles

3. The legal framework for determining whether evidence is inadmissible based on
alleged lack of notice of a material fact has been discussed on four previous occasions by the
Chamber in response to Defence motions similar to that now under consideration.” The first
of these decisions laid the foundation for analyzing such a motion:

' Motion, para. 49.

% Repty, paras. 3-15.

? Prosecution Response, paras. 16-20.

* Bagosora ¢t al., Decision on Exclusion of Testimony Outside the Scope of the Indictment (TC), 27 September
2005 (“Kabiligi Exclusion Decision I"}; Bagosora ef al., Decision on Ntabakuze Motion for Exclusion of
Evidence (TC), 29 June 2006 {*Ntabakuze Exclusion Decision™); Bagesora et al., Decision on Kabiligi Motion

78



The Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, Case No. ICTR-98-41-T

296285

Rule 89 {C) provides that “[a] Chamber may admit any relevant evidence which it
deems to have probative value™. To be admissible, the “evidence must be in some
way relevant to an element of a crime with which the Accused is charged.” The
present motion complains that the evidence has no relevance to anything m the
Indictment, or that some paragraphs of the Indictment to which it might be relevant
are too vague to be taken into account. Some recent Appeals Chamber judgements
thoroughly discuss the specificity with which an indictment must be pleaded, and the
significance of other forms of Prosecution disclosure of its case. Although the
question addressed in those cases was whether a conviction should be quashed
because of insufficient notice of a charge in the indictment, the analysis is equally
refevant to the present question, namely, whether evidence is sufficiently related to
some charge in the Indictment to be admissible.

The rights of the Accused enshrined in Article 20 of the Statute impose, according to
the Appeals Chamber in Kupreskié, “an obligation on the part of the Prosecution to
state the material facts underpinning the charges in the indictment, but not the
evidence by which such material facts are to be proven”. Material facts may also be
communicated to the Accused other than through the indictment:

If an indictment is insufficiently specific, Kupreskic stated that such a
defect ‘may, in certam circumstances cause the Appeals Chamber to
reverse a conviction.” However, Kupreskic left open the possibility
that a defective indictment could be cured ‘if the Prosecution
provides the Accused with timely, clear and consistent information
detailing the factual basis underpinning the charges against him or
her.” The question whether the Prosecution has cured a defect in the
indictment is equivalent to the question whether the defect has caused

any prejudice to the Defence or, as the Kuprefkic Appeals Judgement
put it, whether the trial was rendered unfair by the defect. Kupreskic
considered whether notice of the material facts that were omitted
fromn the indictment was suflicienily communicated to the Defence in
the Prosecution’s Pre-Trial Brief, during disclosure of evidence, or
through proceedings at trial. In this connection, the timing of such
communications, the importance of the information to the ability of
the Accused to prepare its defence, and the impact of the newly-
disclosed material facts on the Prosecution case are relevant. As has
heen previously noted, ‘mere service of witness statements by the
[Plrosecution pursuant to the disclosure requirements’ of the Rules
does not suffice to inform the Defence of material facts that the
Prosecution intends to prove at trial.

Whether vagueness in the indictment has been cured by subsequent disclosure
involves consideration of the following factors: the conmsistency, clarity and
specificity with which the material fact is communicated to the Accused; the novelty
and incriminating nature of the new material fact; and the period of notice given to
the Accused. Mention of a material fact in a witness statement does not necessarily
constitute adequate notice; the Prosecution must convey that the material allegation is
part of the case against the Accused. This rule recognizes that, in light of the volume
of disclosure by the Prosecution in certain cases, a witness statement will not, without
some other indication, adequately signal to the Accused that the allegation is part of

for Exclusion of Evidence (TC), 4 September 2006 (“Kabiligi Exclusion Decision II'); Bagosora ef of.,
Decision on Kabiligi Moticn for Exclusion of Testimony of Witness XAl (TC), 14 September 2006.
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5. Failure to plead the physical perpetration of a criminal act by an accused under a
count of the Indictment constitutes a defect.!! On the other hand, “less detail may be
acceptable if the ‘sheer scale of the alleged crimes makes it impracticable to require a high
degree of specificity in such matters as the identity of the victims and the dates for the
commission of the crimes’”.!? Many acts aftributed to an accused fall on the spectrum
between these two extremes. Individual actions of an accused which contribute to crimes will
require more specific notice than proof of the crimes themselves, where they are physically
committed by others. The specificity of the notice required is proportional to the extent of the
Accused’s direct involvement.”

6. Whether a defective indictment has been cured depends on “whether the accused was
in a reasonable position to understand the charges against him or her”.!* The presence of a
material fact somewhere in the Prosecution disclosure does not suffice to give reasonable
notice; what is required is notice that the material fact will be relied upon as part of the
Prosecution case, and how.'” In Naletilié, the Appeals Chamber distinguished between those
sources of disclosure which are adequate, and those which are not:

In assessing whether a defective indictment was cured, the issue to be
determined is whether the accused was in a reasonable position to understand
the charges against him or her. In making this determination, the Appeals
Chamber has in some cases looked at information provided through the
Prosecutor’s Pre-Trial Brief or its opening statement. The Appeals Chamber
considers that the list of wilnesses the Prosecution intends to call at trial,
containing a summary of the facts and the charges in the indictment as to
which each witness will testify and including specific references to counts and
relevant paragraphs in the indictment, may in some cases serve to put the
accused on notice. However, the mere service of witness statements or of
potential exhibits by the Prosecution pursuant to disclosure requirements does
not suffice to inform an accused of material facts that the Prosecution intends
to prove at trial. Finally, an accused’s submissions at trial, for example, the
motion for judgement of acquittal, final trial brief or closing arguments, may
in some instances assist in assessing to what extent the accused was put on

sufficient notice of the material facts™), 237 (“the failure {to plead the material fact in the Indictment] was cured
by informalion in the Pre-Trial Brief, The Trial Chamber therefore committed no error in relying on this
evidence and, consequently, this ground of appeal is dismissed”); Kabiligi Exclusion Decision II, para. 5.

" Ntakirutimana, Jndgement (AC), para, 32; Kupreskic, Judgement (AC), para. 89,

12 Naletitié, Judgement (AC), para, 24; Kupreskic, Judgement (AC), para. 89.

Y Gacumbitsi, Judgement {AC), para. 49 {“The Appeals Chamber has held that *criminal acls that were
physically committed by the accused personally must be set forth in Lhe indictment specifically, including where
feasible “the identity of the victim, the time and place of Lhe events and the means by which the acts were
committed™. An indictment lacking this precision may, however, be cured if the Prosecution provides the
accused with timely, clear and consistent information detailing the factual basis underpinning the charge™);
Kabiligi Exclusion Decision 11, para. 3.

1 Naletili¢, Judgement (AC), para, 27 (with references).

 Muvunyi, Decision on Prosecution Interlocutory Appeal Against Trial Chamber I1 Decision of 23 February
2005 (TC), para. 22 (It is to be assumed that an Accused wifl prepare his defence on the basis of material facts
contained in the indictment, not on the basis of al} the material disclosed to him that may support any number of

additional charges, or expand the scope of existing charges™). é
























































