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15. The Chamber has issued witness protection orders in respect of several Prosecution
and Defence witnesses, and heard the evidence of several witnesses in closed session. In
analysing such evidence, the Chamber was mindful of the need to avoid revealing the
identity of protected or otherwise vulnerable witnesses to the press or members of the
public. Therefore, in presenting such evidence in this Judgement, the Chamber chose
language which in its view, siruck a balance between such witness protection concerns and
the need to fully convey its reasoning.

Witness Protection Issues

Judicial Notice

16. The Appeals Chamber has held that the foilowing are all facts of common
knowledge, not subject to reasonable dispute and therefore qualify for judicial notice under
Rule 94(A): genocide ook place in Rwanda between 6_Aprl . and 17 July 1994 there were

widespread or systematic attacks against a civilian population based on Tutst ethnic
identification during the said period; there was a non-international armed conflict in
Rwandu; and the Tutsi, Hutu, and Twa existed as ethnic groups in Rwanda in 1994.'* The
Chamber takes judicial notice of these facts and will therefore disregard any evidence the
partics have led to prove or disprove such facts. Howcver, this does not relieve the
Prosecution of its burden to lead evidence to prove beyond reasonable doubt that the
Accused’s conduct and menial state rendered him individually responsible for genocide and
crimes against humanity as charged in the Indictment.

CHAPTER II: FACTUAL FINDINGS
1. PRELIMINARY MATTERS

General Allegations

17, The Chamber notes that the allegations contained in Paragraphs 3.10, 3.10(1), 3.11,
3.11¢), 3.110), 3.12, 3.12¢), 3.13, 3.14, and 3.16 do not attnibute any specific criminal
conduct to the Accused, and the Prosecution has not relied on them to prove any of the
charges in the Indictment. The Chamber will therefore not make any factual findings on
them.

Paragraphs of the Indictment not relied upon by the Prosecution

18.  The Chamber also recalls that during its Closing Argument on 22 June 2006, the
Prosecution indicated that it was not relying on the allegations contained in Paragraphs
3.37,3.38, 3.39, 342, 343, 3.44, 349, 3.50, and 3.51 because it did not lead any evidence
to support them.”” Accordingly, the Chamber will not make factual findings on the said
paragraphs and they are hereby dismissed.

H Prosecutor v. Karemera et al., “Decision on Prosecutor’'s Iaterlocutory Appeal of Decision on fudicial
Notice™, 16 lune 2000, paras. 22-37.
'3, 22 June 2006, pp. 1819,
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Specificity of the Indictment

19. In its Closing Brief, the Defence argues that the Indictment alleges very lew specilic
acts committed by the Accused and that based on the specific factual allegations in the
Indictment, Muvunyi could not determine what acts he allegedly commitied so as to mount
an effective defence. It is argued that most references to Muvunyi containcd in the
Indictment are general in nature, and do not specify the particular criminal conduct he is
accused of, ¢

20.  The Defence further argues that the Indictment fails to allege any specific form of
liability pursuant to Article 6(1) of the Statute. It suhmits that the Prosecution must plead a
specific form of liability under Article 6(1) and the failure to do so results in ambiguity and
a defective indictment. While conceding that such a defect can in certain circumstances be
cured through the Pre-Tnal Brief, whether the Prosecution has effected such a cure must be
considered in light of the Accused’s right to a fair tral, including his entitlement Lo
adequate time and facilitics for the preparation of his defence.’

2L Concerming genocide, the Defence argues that the Indictment does not charge the
Accused with actual participation in the crime of genoctde in a specilic manner and urges
the Chamber to limit its consideration Lo personal participation in genocide."”® The Defcnce
also maintains that none of the allegations in the Indictment is made with sufficient
specificity to support a conviction of the Accused for complicity in genocide.'
Furthermore, the Defence submits that the Indictment fails to plead Article 6(3)
responsibility with sufficient specificity to support a conviction.™

22.  The Chambher notes that gencrally, the Defence must raise objeclions to the form of
the Indictment at the pre-trial stage, and interpose a timely objection to a defective pleading
when the evidence is introduced at trial.®' In any case, the Chamber will consider the
Defence submission that the Prosecution failed to specifically plead the forms of
participation under Article 6(1). In the Chamber’s view, while it is desirable that forms of
participation under Article 6(1) he specifically pleaded in the Indictment, there is no rule of
law requiring such a form of pleading except where the Prosecution alleges joint ciminal
enterprise.”” [n Semanza, the Appeals Chamber reférred to the Prosecutor’s long established
practice of merely quoting the provisions of Article 6(1) and added that it would be
“advisable” to plead the specific form of 6(1) responsibility in relation o each individual
count of the indictment. However, the Appeals Chamber did not state that this was a
mandatory requirement.” The majority in Gaenmbitsi indicated that in determining whether
the form of participation has been adequately pleaded so as to give the accused clear and

10 Defence Closing Brief, 19 June 2006, paras. 32-33.

17 Defence Closing Brief, 19 lune 2006, paras. 37, 40. (The Closing-Brief does not conlain: Patagraphs 38, 39,
48,49, 50.51).

'® Defence Closing Brief, 19 June 2006, para. 53.

'? Defence Closing Brief, 19 June 2006. para. 71.

9 Pefence Closing Brief, [9 June 2000, para. 94,

2 Nivitegeka, Judgemenl { ACY, paras. 199, 200.

2 Gacumbusi, Tudgement (AC), paras. 166, 167 and authonities cited thetein.

23 Semanza, Judgement {AC), paru. 239. Sec also the Scparate Opiniun of Judpe Shahabuddeen in
Cracumbitsi, Judgement (AC) at para. 56, where he indicated that the Appeals Chamber’s injunction in
Semanza was not a universal procedural requircment and noted that “a practice of long standing is nol
terminated by an injunclion as to what is ‘advisable’.
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of Witnesses XV and YAK contained in the Pre-Trnal Boef, the Prosecution indicated that
both witnesses would testify abourt the attack on refugees al Mukura forest by ESO soldiers
and Interahamwe.’® Similarly both witnesses referred to this aftack in their pre-trnal
statements which, pursuant to the Chamber’s order, were disclosed 1o the Defence at least
21 days prior to each witness testimony. Therelore, the Chamber concludes that the
Accused’s ability to delend himsell will not be prejudiced if evidence relating to the
Mukura forest attack is taken into account.”

27.  TIn its Closing Broef, the Defence raised several objections, claiming it was not
provided with proper notice on some of the evidence that the Prosecution was allowed o
lcad. The Defence requests that all such evidence be excluded in order to avoid prejudice to
the Accused. The Chamber recalls that duning the course of trial, the Defence objected to
the evidence of several witnesses on the ground that it was not given adequate notice. These
issues were considered and ruled upon by the Chamber either orally or in writing.*?
Consequently, in the absence of a showing of exceptional circumstances, the Chamber will
not reconsider those issues.

28.  The Defence urges the Chamber not to take the evidence of Witness QX tato
account. It submits that the summary of Prosecution Witness QX's testimony contamned in
the Pre-Trial Brief was barely intelligible and there was no indication that this witness
would say anylbing adverse to the Accused. In the end, the Defence submits that it was not
given adequate notice of Witness QX's deposition testimony and therefore did not have
adequate lime Lo prepare a defence to this testimony.” The Chamber recalls that during
trial, the Defence brought a motion to exclude the deposition testimony of Witness QX on
the ground that it had insufficient opportunity to mount an effective defence and for lack of
competent counsel at the deposition hearing. The Chamber views the current submission as
an attempt to reargue a matter already decided by the Chamber, In any case, the Chamber
considers that the Accused was represented at the deposition hearing by Duty Counsel and
has had the benefil of counsel’s assistance throughout the proceedings before the current
Chamber. Since the deposition hearing was held in December 2003, the Defence has had
adeguate opportunity to consider Witness QX’s (estimony, o carry out further
investigations and cross-examine Prosecution witnesses with a view to challenging his
evidence, and indeed to call defence evidence to contradict, or impugn the credibiiity and
reliability of Witness QX’s testimony. It is the Chamber’s view that since the Defence
failed to take advantage of those opportunities, it cannot argue at this stage that Wiiness
QX’s testimony should not be taken into account.

29.  The Defence also objected to the evidence of Prosecution Witnesses YAQ and YAN
on the ground that these witnesses were called to support the counts of genocide or
complicily in genocide, and that the Accused never had notice of, and therefore could not
prepare a defence to. the witnesses' evidence relating to the charge of other inhumane
acts.® The Chamber has closely examined the cvidential summary of both witnesses
contained in the Prosecution Pre-Trial Brief as well as their pre-trial statements, and 15

30 Prosecutor’s Pre-tnal Brief, tiled 24 January 2005.
o Statement of Witness YAK dated 7 June 2000 and Statement of Witness XV dated 12 January 2001,

3 See iater alio, Oral Decision of 14 March 2005; “Decision on Accused Thareisse Muvunyi's Motion to
Exclude Testimony of Witnesses ARV, TM, QCS, QY and QRP and Motion to Strike QY's Testimony™,
20 June 2005.

3 Defence Closing Brief, 19 June 2006, para. 97.
3 Defence Clousing Brief, paras. 119, 368, 375.
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the Defence Ministry on 13 May 1994.7° Witness MO46 explained that where a commander
was appointed to another acting position, he continued to exercise the duties of his
command until he was dismissed or replaced by someone else. He told the Chamber that
due to his position at the Ministry of Defence he would have known if a commander or an
interim commander had been appointed o replace Gatsinzi at ESO."

Defence Witness MOI 5 i

48. Witness MO15 worked as an instructor at ESO at the time of the 1994 events.” He

said that when he amved in 1992, Colonel Marcel Gatsinzi commanded ESO and remained

in that position until 7 April 1994 when he was appointed Interim Chief of Staff of the

Rwandan Ammy. Witness MO!5S added that Gatsinzi was not replaced as ESO

Commander.” When asked if ESO had a Deputy Commander, he initially said ESO did not

have a Deputy Commander, but later indicated that one Lieutenant-Colonel Baramyeretse
“replaced-Garsinzi-trhis—absence™ - Muvanyiamived o BSO-in March1994—amd—was
designated the S-1/S-4 officer. Captain Ideiphonse Nizeyimana was the 5-2/S-3 officer

responsible for training and Operalions.81

Defence Witness MO23

49, Witness MO23, who was a student at the ESO in 1994, testifted that when General
Bizimungu was appointed Chief of Staff, Colonel Gatsinzi came to ESO after three or four
days and continued to function as the Commander. The witness stated that whenever he was

on guard at the ESQ entrance, he saw Gatsinzi coming aimost every day and going into his
office.”

3.3. DELIBERATIONS

50. The Indictment assents that from 7 Aprl 1994, up to the time he lelt Rwanda,
Tharcisse Muvunyi held the Office of Commander of ESO, a position he was appoinled to
after his superior officer, Marcel Gatsinzi, was appointed Acting Chiel of Staff of the
Rwandan Army. The Indictment further alleges that as ESO Commander, Muvunyi was the
most senior among the officers and men at ESO and exercised authority over the Ngoma
Camp and military operations in Butare. In support of the allegations contained in the
~ Indictment that Muvunyi was the Acting Commander of ESO camp from 7 April 1994, the
Prosecution has relied on the evidence of Witnesses KAL, YAA and NN, all of whom were
soldiers attachied to ESQ at various times between April and June 1994. All three witnesses
testified that Muvunyi assumed command of ESO after Marcel Gatsinzi’s appointment as
Interim Chief of Staff sometime between 7 and 9 Apnl 1994. Although no evidence was led
pointing to a formal instrument appointing the Accused to this position, his assumption of
the position of ESO Commander was based on the provisions of Law No. 23/1986 on the
Establishment and the Organisation of ESO, which provides that in the absence of the

8¢, 13 March 2006, p. 13 (LC.S.).

717, 13 March 2000, p. 13 (1.C.S.).

7 7.9 March 2006, p. 22 (LC.S.).

791 8 March 2006, pp. 28, 32 (LC.S.).

B0 1. 8 March 2006, pp. 25, 28, 32 (1L.C.S.).
*1 T, 8 March 2006, p. 28. (LCSS.).

1 16 March 2006, pp. 19-20 (LC.S.).
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Commander, the Deputy Commander shall assume the former’s responsibilities.*
Witnesses KAL, YAA, and NN, conoborated onc another’s testimony that Muvunyi,
throughout the period in question, was giving orders to ESO soldiers. Although Colonel
Munyengango was also present at ESO, the Chamber believes he was only there for
medical reasons. The testimony of Witnesses KAL, YAA and NN that Muvunyi became
ESO Commander after Gatsinzi’s appointment as Inteim Chief of Staff is supported by
Witnesses YAP and XV, both of whom were civilians living in Butare during April 1994.
The evidence of Witness XV that Muvunyi co-signed a letter instructing him to return to
work lends further support to the allegation that Muvunyi was ESO Commander in April
and May 1994.

51. The Defence witnesses gave various accounts as to who was in command of ESO
after Gatsinzi was appointed Interim Chief of Staff of the Rwandan Anmny. In assessing
their evidence the Chamber will give more weight to the lestimony of witnesses who were

present-at-ESOQ-in-the—crucial- months—of Aprit-toJune1994—1n-thisrespect,1he-Chamber
notes that Witness MO83 Icft ESO in 1993. Defence Witness MO31 contradicied himself
when he lestified that Gatsinzi was ESO Commander from |7 April to 5 July, but at the
same lime, said that when he arfived in Butare in May 1994, there was no ESO
Commander; subsequently he explained that Muvunyi received a telegram sometime
around the middle of June 1994 relieving him of his post at ESO. Indeed the overall tenor
of MO31’s testimony is consistent with an inference that Muvunyi was the mosl senior
military officer at ESO. It is the Chamber’s view that MO31's account that Muvunyi was at
ESO until the middle of June 1994, is more consislent with the evidence of Prosecution
Witnesses KAL and YAA who worked at ESQ, and therefore had direct knowledge of day-
to-day events at that Camp. Furthermore, the evidence of Witness MO46 that on 20 Apnl
1994 he visited the ESO Camp as a delcgate of the Ministry of Defence and met with
Muvunyi instead of Gatsinzi, provides additional reason to believe that Muvunyi acted as
ESO Commander in the absence of Gatsinzi. Defence Witnesses MO36 and MO30 testificd
that they attended several security commitice meetings at the Office of the préfer, and that
Muvunyi represented ESO at these meetings.g‘1 Taken in its totality, this evidence supports
the conclusion that Muvunyi exercised the powers of the office of ESO Commander on the
basis of law, and had effective control over the actions of ESO soldiers even though he
might not have been formally appointed as such. As stated by the Appeals Chamher in the
Celebi¢i Judgement, the absence of a formal appointment is not fatal to a finding of
_ crminal responsibility, provided it_can be shown thai Lhe superior exercised effective

control over the actions of his subordinates.® For this purpose, effective control reflects the
superior's material ability to prevent or punish the commission of offences by his
subordinates and it could arise from both a de jure and a de facto position of authority.
Where de jure authority is proved, a court may presume tbhe existence of effective control
on a prima facie basis. Such a presumption can, however, be rebutted by showing that the
superior had ceased to possess the necessary powers of control over subordinates who
actually committed the cri mes.

*' Law No. 23/1986, admitted as Exhibit D.49 on 13 March 2006. Article 8 provides: “*{Le Commandant en
second] est chargé de la coordinativn e de I'cnscignement et remplace [e Commandant de 1'Tecole en cas
d’absence ou d'empéchement™,

8% 7 Maren 2006, p. 23 (LC.S 5T, 14 March 2006, p. 23 (LC.5.).

5 Detalic et al. (Celebiciy, Judgement ¢ AC), “Celebict case”, para. 196.

5 Delalic et al, (Celebiciy, Judgement (AC). para. 197.
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“sector commanding officer” and ‘“area commanding officer”. In response the witness
stated that; “Until July 1994, the Sector Commander was also called the Commandant ops,
the ops Commander. Ops is short for operations. So this was the places where there was
fighting. ... The ops commander was the Sector Commander, and 1 told you that the ops
commander was the superior of the Area Commander.””*

Prosecution Witness YAA I

61.  Witness YAA testified that ESO was under the authority of a Commander who was

assisted by four immediate officers. These officers were in charge of admunistration and

personnel (S-1), intelligenee (S-2), training and operations (S-3), and logistics S-4.%

Apart frem ESO, there were two other military camps in Butare, namely, Ngoma Camp,

and the gendarmerie unit known as the Groupement de Butare located on Tumba Hill. He

explained that both of these camps had their respective commanders, but they were also
———answerable-to-the ESO Commander-wheo-was-commandant de-place-Witness YAA-recalled——————

that in April 1994, the Commander of the Ngoma Camp was Licutenant Hategekimana, and

the Commander of the gendarmeric Camp in Tumba was Major Cyriaque

Habyarabawma.'™ Witness YAA testilied that Muvunyi was (he Area Commander or

commandant de place. 101

62. He further explained that when reference was made to an “area”, it meant the
various camps located within one préfeciure. The highest-ranking officer of all the camps
located within the area avtomatically became “Arca Commander” or comrnandant de place,
and he assumcd overall responsibility for coordinating military operations and security in
the area including activities of both the Army and the gendarmerie. According to Witness
YAA, the Area Commander was appointed by the Chief of Staff and had to approve all
reports sent {rom the area to the Office of the Chief of Staff.*

63.  With respect (o the other functions of the Area Commander, YAA explained (hat
because of his pnmary responsibility for security in the area, the Area Commander could,
for operational reasons, request the intervention of soidiers from other units within his arca
of authority. The Area Commander’s responsibility also extended to the then préfecture of
Gikongoro which had one gendarmerie camp. As a resull, YAA stated, in his capacity as
Area Commander, the ESO Commander had responsibility for military operations not only
by soldiers of ESO Camp, but also the Ngoma Military Camp and the gendarmerie Camps
on Tumba Hill and at Gikongoro.'”?

64. YAA drew a distinction between “Area Commander” and ““Sector Commander™. He
explained that the concept of Sector Commander was introduced during the war and applied
to areas where there were active hostilitics. On the other hand, “Area Commanders” existed
pror to the war. He said the term “Sector Commander” existed alongside “Area

%8 7. § March 2003, pp. 2-3 (1.C.5.).

9 T. 8§ March 2005, pp. 27, 28 (LC.S.).
1901 8 March 2005, pp. 34, 35 (LC.S.).
®Lr. 8 March 2005, p. 34 (LCS.).
"2 19 March 2005, p. 9 (LC.S.).

T T. 8 March 2005, p- 36 (I.C.5.). The witness explained as follows: “[the Area Commander| was
responsible for security in the province in collaboratien with his camp commanders in Butare, and it is he who
coordinated all the activitics, su much so that the Arca Commander could request the intervention of the ather
soldiers for operations. Thus, his prerogatives extended even to Gikongoro province.”

18
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gendarne, answer the phone. He said, “Each ume that people were taken out, the
gendarmes wouid say that it was Muvunyi who had given that order to take them away.”'®

70.  Finally, Prosecution Witness YAN testified that he was released from the Brigade
after someone pleaded with Muvunyi to have him released. This occurred to the
disappoiniment of the gendarmes. He said: “the gendarmes were upset by the fact that )
was nol taken away as the others. They wgre wondering why Muvunyi was not giving the
order to take me away. So 1 was suhsequently released.”

Prosecution Witness YAQ

71.  Prosecution Witness YAQ testified that she was abducted from the Butare Cathedral
hy soldiers under the leadership of Lieutenant Gakwerere. She was taken to ESO where she
saw Muvunyi, who ordered the soldiers to take her to the Brigade, where she was held for
several weeks and beaten by soldiers and gendarmes. Soldiers and gendannes, YAO
explained, could be distinguished on the basis of their uniforms: some had red berets and
some had btack berets and some had camouflage and others had green uniforms.'"’

o

Defence Witness Augustin Ndindilivimana

2. Witness Augustin Ndindiliyimana testified that a convnanduant de place in the Army
was a commander on the spot, an officer appointed by the Army Chief of Staff and given
responsibility over a military area. The commandant! de place was responsible, among other
things, for recruitment, managing the reserve elements, coordinating activities involving the
participation of mulitary corps and elements from the various camps in the area, organizing
ceremonics during peacetime, and participating in the activitics of the préfecrure.m

73.  Ndindiliyimana explained that an Operational Sector Commander was differcnt
from the commandant de place hecause the former was the military commander in a given
sector, and was responsible for the defence of the region. According to the witness, the term
“Operattonal Sector™ was used to identily combat areas or combat zones. In April 1994, he
knew there were military operational sectors in the areas of Gisenyi, Ruhengeri, Rulindo,
Mutara, Kigali and possibly Kibungu. He noted that the Butare scctor “was not operational,
so to speak” and confirmed during cross-examination that he never saw a message
indicating that Butare had hecome an opcrational military sector.''’ According to
Ndindiliyimana, a document prcsented by the Prosecution indicating that Muvunyi was
"Ops Commander” was surely a mistake because, in principle. “one cannot designate
oneself operational commander if one is not designated by the Minister responsible.”"!!”

74.  Ndindiliyimana testified that Butare préfecture was divided into three sectors for
security purposes, namely: the central area, which was occupied by ESQ; the northern
seclor occupied by the Ngoma Company; and the southern sector controlled by the
gendarmerie units from Tumba, The Commander of each sector was responsible for
recording and rcporting ¢rimes and misconduct within his sector and for taking all
necessary action. A member of the armed forces involved in misconduct could be subjected

109

T. 30 May 2005, pp. 7-9.
M%7 31 March 2005, p. 14.
"1 6 December 2005, p. 30.
"27 & December 2005, pp. 22, 23. ‘,’
31 7 December 2005, p. 47,
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to the ESO Commander, and never carried out joint operations with the other military
. )
camps in the area.'?

Defence Witness MO46

79.  Defence Witness MO46 testified that the post of comrnandant de place existed
during the time of the National Guard, which preceded the establishment of the
gendarmerie and the Rwandan National Army.m The witness explained that the National
Guard was responsible for the maintenance of law and order and fighting the enemy from
outside.'* He explained that commandant de place was a fitle later used within the Army
and was not known outside the Arm}'.lza He added that the commandant de place was
someone who was very imporiant from the time of the coup d’état in 1973 because it was
said that at that time the commandant de place was going to replace the ,.t:ms{}“er.124

80. MO46 testified that the commandant de place existed in the By-Law No. 13.1%
When the Rwandan Army separated from the gendurmerie, the term commandant de place
disappeared with the by-law because after the establishment of the gendarmerie as an entity
distinct from the Rwandary, Army, there was another article wbich said that anything
different should be abrogated.'”® He explained that the commandant de place would have
been a commander of a military camp and would determine who would be on the watch.'™
He explained that had the term commandant de place remained, it would be replaced by

“Commandant de camp".]28

Defence Withess MO23

81. Defence Witness MO23 testified that after 6 April 1994, there were three companies
of soldiers at ESO: a reserve company, which remained in the camp; a company charged
with protecting the camp; and the intervention company which handled security in Butare
town.'” MO23 noted that there was some collaboration between the ESO soldiers and the
gendarmes. For example, MO23, who was himself a soldier in the intervention company
which manned the roadblocks in Butare town, explained that Inkotanyi identified as such at
the roadblocks would be handed over to the judicial department of the gendarmerie."™
Additionally, the witness stated that there was at least one Military Police unit composed of
both soldiers and gendarmes that was created at ESO with the aim of tracking down
soldiers who deserted the army. '

420 15 December 2005, p. 16 (L.C.5.).

.13 March 2006, p. 12 (L.C.S.}.

. 13 March 2006, p. 12 (1C.5.).

. 13 March 2006. p. 12 (LC.S.).

- 13 March 2006, p. 12 (LC.S.}.

. 13 March 2006, p. 13 (1.C.8.3.

. 13 March 2006, p. 13 (1.C.S.). - -
. 13 March 2006, p. 13 (LC.S.).

T. 13 March 2006, p. 13 {L.C.5.).

129 1 1§ March 2006. pp. 15-16 (1.C.S.).
BT 16 March 2006, pp. 16-17,29 1L.C.S.).
131 7 16 March 2006, p. 17 (1.C.S.).
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82.  The Indictment alleges that as Commander of ESO, Muvunyi was the most senior
military officer in Butare and was responsible for security operations in Butare and
Gikongoro préfectures. The Prosecution further alleges that in carying out his
responsibilities for maintaining security of the civilian population in the two préfectures,
the Accused acted in collaboration with the préfer, who was the most senior civiliang
administrator, as well as other local civil and military authorities. It is the Prosecution’s
case that Muvunyi became conunandant de ploce and thereby assumed admintstrative and
operational authority over military camps in the entire Butare and Gikongoro préfectures
including the Ngoma Military Camp, and the gendarmerie Camp on Tumba Hill. The
Prosecution argues that even though the Accused might not have enjoyed de jure authority
over Ngoma Military and Tumba gendarmerie Camps, he had effective control over their
operations.'’® In its Closing Brief, the Prosecution further argues that in view of his

4.3. DELIBERATIONS

seniority among the officers ar ESGonm 7-April 1994, Muovunyr“automaticatl y-assumed”
the position of ESO Commander after his superior officer, Marcel Gatsinzi, was appointed
to & new position in Kigali.

83.  To support these allegations, the Prosecution relies on the evidence ol Witnesses
KAL, YAA, and NN. The Prosecution also relies on the evidence of Defence Witnesses
Ndindiliyimana, MO83, and MO31 to prove that the position of commandant de place
existed in Rwandan military hierarchy during the events ol 1994, that it was usually held by
the most senior military officer in each préfecture, and that the duties of the position
included overall administrative and operational commund of the various Army and
gendarmerie camps in the préfecture.

84.  The Chamber has considered the evidence of Witness KAL that as “Sector
Commander” Muvunyi was the hierarchical superior of all other commanders in Butare
préfecture. Similarly, the Chamber recalls the evidence of Prosecution Wiiness YAA that
Muvunyi was responsible for overall coordination of military operations in Butare and
Gikongoro préfeciures. With respect to Prosecution Witness NN, the Chamber recalls that
he did not testify that Muvunyt became “Area Commmander” but stated that Muvunyi
succeeded Gatsinzi as ESO Commander.

85.  The Chamber has also considered the evidence of the various Defence Witnesses on
the issue of commandant de place. Augustin Ndindiliyimana distinguished between

“commandant de place” and “Uperational Séctor Commander  noting thal while The former
was primarily an administrative position, the latter had operational responsibilities. The
Chamber further notes from Ndindiliyimana's testimony that Butare was not one ol the six
military operational scctors in existence in Rwanda in 1994 and therefore did not have an
“Operational Sector Commander”. Particularly worthy of notc is his evidence that the
Ngoma Camp Commander was answerable directly 1o the Chiel of Staff of the Rwandan
Army, and that the Commander of the Tumba gendarmerie Camp answered directly to the
Chief of Staff of the Gendarmerie nationale, a position which was held by Ndindiliyimana
himself. The ESO Commander had two hierarchical superiors depending upon the issue at
hand; tor academic matters relating to the traiming activitics of the school, the Commander
was answerahle o the Ministry of Defence. For operational matlers, he answered to the
Chief of Staff. It is the Chamber’s view that Defence Witness Augustin Ndindiliyimana
gave a coherent and cogent account of the distinction between Area Commander and

132 The Prosecutor's Closing Brief, Chapter TI1, especially paras. 129-132; 160, 161, 189, 190, 193,
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from ESO, led a large-scale attack on Tutsi refugees at the Groupe scolaire on 29 Apnl
1994. The Chamber has also considered the evidence of Defence Witness MO23 that on 8
Aprl 1994, under Muvunyi’s auspices, a Military Police unit composed of soldiers and
gendarmes was created at ESO with the aim of tracking down army deserters. Finally
Witnesscs YAQO and YAN both narrated that after their arrest from the Convent of the Little
Sisters and the Economar général respectively, they were taken to ESO where they saw
Muvunyi and pursuant to his instructions, were later transported and detained al the
gendarmerie Brigade, The Chamber also recalls YAN’s testimony that he survived the
genocide because someonc interceded with Muvunyi on his behalf, and even though many
of his co-detainees at the gendarmerie Brigade were taken away and killed, his life was
spared because the Accused did not authorise that he be taken away.

90.  The question before the Chamber is whether in light of all the evidence presented,
the Prosecution has proved that the Accused, Tharcisse Muvunyi, exercised the functions of
commandant de place with responsibility for secunty in Butare and Gikongoro préfectures
from Apn! to June 1994. In the Chamber’s view this allegation has not been established
beyond reasonable doubt. Indeed it is still unclear whether the office of commandant de
place existed in Rwandan military hierarchy in 1994, whether it was merely an
administrative position, or if it entailed both administrative and operational duties. The
Chamber notes that the Prosecution listed a military expert in his Pre-Tnal Bref but fail to
call him to testify. Such expert testimony could have been of assistance to the Chamber.
Howcver, the Chamber is satisfied that as Interim Commander of ESOQ, the Accused had
authority over ESO Camp with responsibility for the security of the civilian population
within the central sector of Butare préfecture and had responsibility for the actions of ESO
soldiers within this area.

91.  Notwithstanding its finding that the Prosecution has not proved beyond reasonabie
doubt that the Accused exercised the functions of commandart de place, in assessing the
Accused’s individual responsibility as a superior, the Chamber shall take the following
factors into consideration: whether the Accused had effective control over the actions of
those subordinates in the sense of the material ability to prevent or punish their actions;
whether he knew or had reason to know that his subordinates had committed or were about
to commit specific crimes; and finally, whether the Accused failed to take necessary and
reasonable measures (o prevent or punish their unlawful conduct. Furthermore the
individual responsibility of the Accused for specific events where his subordinates at ESO
collaborated with units from Ngoma Camp or the gendarmerie, has to be assessed on a
case-by-casc basis. As stated in the Celebici judgcment, in considering the question of
superior responsibility, the Chamber must at all times be alive to the realities of any given
sttuation, and do away with “veils of formalism” that may shield individuals from
responsibility for committing the most serious crimes known to humanity.'>

3 Delatic et ul. {Celebidi), Judgement (TC). para, 377.
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and did not feel concerned."! Muvunyi then told officers at the meeting that thcy nceded to
consider what the President had said as an order that had to be exccuted. >? After the
meeting, the killings started.'*

103. Witness NN also testified that Muvunyi reproached people for carrying out
unauthorized missions. NN understood this to be a reference to his trip 1o the Rwanda-
Burundi border to help Tutsis escape the fightings, because both Captain Nizeyimana and
Muvunyi had asked him about the tnp on 19 Apn! 1994. 154

Defence Witness MOI5

104.  Wiiness MOIL5 testilied that on 20 Apdl, Muvunyi convened a meeting of the
service heads of ESO. MOI5 did not atiend, but his commander told him that Muvunyi
chaired the meeting and stated that because the security sntuatmn had deteriorated in Butare,
the defence system within ESO had to be s.lrcnglhcned 3 On the moming of 20 April,
Muvunyi conducted a roll call and told the soldiers that they needed to strengthen the
defences and be vigilant in order to arrest looters 1rrespective of whether they were soldiers
or civilians. MO15 added that Muvunyi leit after making those remarks and Caplain
Nizeyimana took over from him. MOILS later overheard Nizeyimana telling some non-
commissioned officers that Muvunyi's remarks about the security situaiion were not (rue,
that the words of President Sindikubwabo had to be considered an order, and that Muvunyi
was an accomplice of the RPF. 56

5.2.3. Deliberations

105. The Chamber accepts the testimony of Prosecution Witness NN that on 20 April
1994 Muvunyi convened a meeting of ESO officers at which he repeated the contents of
President Sindikubwabo’s speech. The Chamber aiso finds that Muvunyi told those at the
meeting they needed to understand what the President of the Republic meant to say, and
consider the President’s remarks as an order that had to be executed. The Chamber aiso
accepts that shortly after this meeting, killings began in Butare.

106. The Chamber has considered the testimony of Defence Witness MOL5 that on
20 Apnl his superior officer told him Muvunyi convened a meeting of the service heads of
ESO in which he discussed the deteriorating security situation in Butare and advoeated for
the ESO defence structure to be bolstered. In respect of the issue of whether 1t was

'S448 July 2005, p. 38 (1.C.5.).

327 )8 July 2005, p. 37 (1.C.S.).

1537, 18 July 2005, p. 37 (LC.5.).

3% 718 July 2005, p. 37 {(L.C.S.).

3T, 9 March 2006, pp. 11, 12 (LC.8.). According 0 Witness MO 5, “Following the speech that was made
by President Sindikubwabo, the haghest ranking officer that was »n Butare at the time was Lientenant-Colonel
Tharcisse Muvunyi, held a mecting atiended by the service heads of ESO and this was on the 20ih. in the
afternoon. Those in altendunce at the meeting of service heads were ihe three commanders of the -- the Uhrec
company commanders that were in Butare.”

When asked by Defence Counsel about what transpired at the meeting, MO15 answered as follows:

"As T said earlier on, [ did not aitend thal meeting. | wasn't a service head nor was 1 a company commander. It
is my company commander who (old me what had transpired in (he course ol the meeting. He told me that
that meeting had been chaired by Lieutenant-Colonel Muvunyi. He also said that the securily situation had
deteriorated in Butare town and the defence system, therefore, had to be strengthened within ESO, and that,
furtherimore, the company responsible for security in Wwwn had (o dispiay or show proof of more vigilance.”
'3T, 9 March 2006, p. 16 (L.C.S.).
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civilians carrying clubs and knives. He explained that all persons going through the
roadblocks had to show their identity cards and that when it was determined that they were
Tutst, they were killed. He was not asked for his identity card at this roadblock but on his
way back, those manning the roadblock demanded to sec it. Witness QX told them that he
had icft it at home. They senl someone 1o accompany him to his home so he could produce
the card. Upon arrival at Witness QX’s home, he showed his identity card to the person
who had accompanied him, and the latter said, “come with me, you have to explain this to
those manning the roadblock.” When he got there, he met a Butu person who told him “to
go back home” and promised to explain 10 those manning lhe roadblock what was
happcning."’0

Prosecurion Witness KAL

112.  Prosecution Witness KAL. a soldier posted at ESO in 1994, testified that on one

occasion between Apnl and June 1994, he lefi the ESU Camp to buy milk from the Arab
neighbourhood. As he approached the second entrance of the ESO Camp at a place called
Charabu, he found a roadblock made out of trce trunks placed across the road. Most of the
people manning the roadblock were soldiers from ESO. He specifically named Corporals
Mazimpaka and Niyibizi from ESQ nouvelle formule as being among them. Witness KAL
testified that people were stopped at the roadblock to determine whether they were Tuisi or
accomplices of the Inkoranyi. The word Inkotanyi, he explained, referred to opponents of
the government in power at the time, people who were at the war [ront, or who had
infiltrated Butare. Tutsis were considered {nkotanyi.'®’

113, Witness KAL said that people who were identified as Tutsi or Inkotanyi at the
roadblock were taken inside the ESO Camp. Subsequently, they were taken away from the
Camp by ESO soldiers, including Lieutenants Bizimana and Gatsinzi, as well as trainees of
ESO Nouvelle Formule. The soldiers who took the arrested civilians away seemed to be
{ollowing orders, they seemed to have been authorised to carry out killings and were proud
of themselves for doing s0.'® Witness KAL admiued thar he was not an eyewitness to the
killing of any of the people taken away from the ESO Camp. He added, however, that the
killings were a’ matter of public knowledge because the soldicrs who camied them oul
returned to the camp and spoke openly about their actions,'™

Prosecution Withess YAA

ti4.  Witness YAA, a soldicr who worked at ESO in 1994, testified that on 7 or 8 April
1994, he noticed that a roadblock had been created at a distance ol 100 to 200 metres from
ESQO, in the Arab neighbourhood. The roadblock was manned by a group of about 12 armed
soldiers from ESO. Each of the soldiers carried a personal weapon such as an FAL gun, an

1901 4 December 2003, pp. 13-14 (LC.S.).

"1 T 2 March 2005, pp. 7, 8, 12 (LC.S.).

162 7 March 2005, p. 35 (LC.5.).

63 07 March 2005, pp. 35-36. KAL testified as follows: “Solhers crossed that roadblock 1o retum to the
camp, and they prided themselves on having arrested people. It was not difficull 10 know what was happening.
In any case, as people passed, we could see new faces, and it was nol possible not 10 be aware of that.
Everybody spoke about it... | personally did not witness any murder ouiside of ESO, but those who
commitied those murders prided themselves on having done so. Some of those people are still in Rwanda.
You can [ind them in various préfectures.”
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Prosecurion Wimess CC(Q

19, On 20 April 1994, Witness CCQ was taking his wife to the medical centre at the
Butare Groupe scolaire with the help of a priest {rom Ngoma Parish, His wife had just
suffered a heart attack. On the way, they came across a roadblock located at Hotel Faucon
manned by about six to ten soldiers and Interahamwe. One of the soldiers stopped them and
demanded to see their identity cards. CCQ knew some of the soldiers at the roadblock
hecause they were natives of his secteur; he knew that they worked at the ESQ.'%°

120,  Witmess CCQ and his wife produced their identity cards which showed that they
were Hutu.'” The priest accompanying them did not have an identity card, but carricd
another document which showed that he was a prest and a Tutsi. The Tutsi priest was
questioned at the roadblock for about one-and-a-haif hours before they were let through.
The priest was questioned because the soldiers had orders to arrest all Tutsis. They were

only allowed to proceed from the roadblock after CCQ begged the soldiers and told them
that his wife would die if they did not let them through. The soldiers insisted, however, that
the Tutsi priest must return to them within 15 minutes using the same road.'”!

121, Witness CCQ (urther explained that while Hutu were allowed to pass through the
roadblocks without any trouble, Tutsi were being chased away, their houses were being
burnt down, and they were being attacked with firearms and traditional weapons. He stated
that the roadblocks were established for the purpose of the attacks on the Tutsis.'™

122,  Witness CCQ testified that after leaving the roadblock at Hotel Faucon, they came
across another roadblock in front of Chez Bihira. Even though there was no physical harrier
at this place, there was a group of armed soldiers who stopped them and demanded to know
their destination. They responded that they were taking a sick person to the hospital. CCQ
added that they stoppcd only bniefly at this roadblock because the soldiers noticed that they
had already been checked at the previous roadblock.'”™

123.  While at this second roadblock, Witness CCQ saw three slender-looking young
persons, who appeared to be of Tutsi ethnicity. The soldiers werc asking them to show their
identity cards. He also saw one of Lhe soldiers holding a bloodstained sword, which he

19 T 26 May 2005. pp. 14.23.

170 1 26 May 2005, p. 15. The wiiness explained further: “My identity card indicated that I was Hutu, ... [
did not belong to the Hutu ethnic group. 1 am Tussi. but my wife was Huwu. .. The reason for that is that in
1959. my father changed his ethnicity in his identity card with the birth of the MDR party. So when my father
was asked for his card he stated Lthat he was Hutu, and that Mowed on to us. his children. ... It was in a bid to
protect ourselves. War was raging at the time, a war that was similar to the war of 1994. However, at the time
the killings were not at the scope of those that occurred in 19947

1y 26 May 2005, p. 15. At p. 31 of the wranscript, witness explained that the priest had earlicr given him
1 000-2000 Rwandan francs to pay (o the soldiers, but that this offered was turmed down.

21,26 May 2005, p. 16:

“Q: Why do you say that the soldiers had been instructed to arrest Tutsis?

“A: That was the prevailing situation in Rwanda at the time, and everybody knew that, and we all knew
what was going on. We were alrcady being chased away; our houses were already being burnt down. We were
already becing attacked by firearms and clubs and what have you. So you understand that these roadbiocks
were set up for a purpose. You see, they dida't ask us 10 show the documents for the vehicle. We were simply
asked to show our identification cards.”

V3T, 26 May 2003, p. 16.
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brandished, saying that they had f{inished killing the Inyenzi. Witness CCQ understood this
to mcan the soldiers had finished kilting Tutsi.'™

[24.  After they arrived at the hospital, CCQ left his wifc and went {0 buy some food. He
took the same route as when they came to the medical centre, and therefore had to go
through the roadblock at Chez Bihira. As he went by, he saw the bodies of the three young
peopic whom he had left at the roadblock earlier, thrown in the guiter. They had been shot
dead. CCQ could identify them from their attire and could tell that they were the same three
people he had previously scen. He continued on his way to buy food in town and retumed
to the medical centre to join his wife.'”

125.  Witness CCQ also told the Chamber that on 21 Apnil 1994, while on his way to visit
his family at Matyazo, he saw Muvunyi together with Robert Kajuga'’® and soldiers at the
roadblock in front of Hote! Faucon. He was on the other side of the road from where
Muvunyt and his colleagues stood, but he could see them talking. He believed that
Muvunyi was giving orders to the soldiers. CCQ was asked to show bis identity card which
he did and continued on his way.!”’

126.  Witness CCQ also testified that there were several roadblocks located in Butare, He
said, “[flrom Matyazo 1o the School complex and from the School complex to Tumba, there
were roadblocks. I went through all those roadblocks. There was one in Matyazo; [ went
through that roadblock. There were roadblocks at the level of the Ngoma Camp. There was
a roadblock in front of the university extension. There was a roadblock in front of Hotel
Faucon. There was a roadblock in front of Bihira’s home which was manned only by
soidiers, and there was another roadblock at Pauline Nyiramasuhuko's. There was the

Mukum—r??dbbckrarweﬁ—madbfmk—which—was—arTumbercnﬁhmugh—aﬂ—that
distance."'’®

Prosecution Witness YAN

127.  Witness YAN lived in Gikongoro préfecture when President Habyarimana’s plane
was shot down. Sometime duning the war, he maved from Gikongoro to Butare and went to
live at a place called the Procure, otherwise known as Economat général, located close (o
the Groupe scolaire. He was arrested by ESO soldiers under the leadership of Licutenant
Gakwerere in mid-May and taken to ESO in the back of a white single-cabin pick-up truck.
He was subsequently detained at the Brigade for two or three weeks. Upon release, he saw
several roadblocks including at Chez Bihira, close to the University, next to
Nyiramasuhuko's house, and opposite Hotel Faucon. All these roadblocks were manned by
soldiers and fnterahamwe militia. YAN belicved that the soldicrs collaborated with the
Inierahamwe and were manning the roadblocks together. Witness YAN described the
Interaharmwe as “killers” who had received military training. They wore kitenge fabric and
carried guns and traditional weapons such as machetes.'”

T 26 May 2005, p. 16.

Y137, 26 May 2005, p. 17.

e Kajuga was the alleged leader of the Interahamwe miltha in Rwanda in 1994

Y77 26 May 2005, pp. 17, 18,

178 T. 26 May 2005, p. [9. Note tha the “Schuol Complex™ tefers to the “Groupe scolaire” of Butare (see
French Transcripts).

A TS May 2005, p. 10. "The roadblocks were manned by soldiers and Interafiamwes. The Interahamwes
collaboraled with the soldiers. If they wanted to kill someone they would do so. 1t seems they were manning
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128. When asked by the Prosecution how he was able Lo go through all these roadblocks
without being killed, YAN responded he could see the roadhlocks, bul avoided going
through them.'®

Prosecution Witness AFV

129.  Witness AFV was an employee of the Butare Universily Hospital on 6 April 1994
when the President’s plane was shot down. She testified that on 20 April 1994, she was
stopped at a roadblock on her way home from the hospital. It was manned by a group of
“more than four” armed soldiers who carmied firearms, carridge belts, and grenades. The
roadblock was located at the intersection of the roads leading to the Umiversity Laboratory
and the University Hospital. Witness AFV belicved that the soldiers were from ESO
because they carmnied weapons and wore the military uniforms with spotted colours that she
knew soldiers from ESO wore. However, she did not notice the headgear that the soldiers
might have been wearing, or even whether they wore any, because she was scared. In
addition, she believed the soldiers were from SO hecause the roadblock was only ten
minutes away from the ESO Camp and the soldiers took tumns at the roadblock. '™

130.  Witness AFV testified that the soldiers demanded that passers-by show their
wdentily cards and scparated the Hutu from the Tutsi. Those whose identity cards showed
that they were Hutu were allowed to pass, but the Tutsi were detained at the roadblock and
searched. Recounting her personal experience al the roadblock, AFV said she was searched,
beaten and asked by the soldiers 1f she (hought she was extraordinary. They also asked how
she could dare go to work. Witness AFV added that a girl who had accompanied her to the
roadblock was killed by the soldiers in her presence when they realised that she was Tutsi,
but that she had torn up her identity card. Her body was thrown in a gutter.'?

131.  Furthermorc, AFV testificd thal one of the soldiers said to his colleagues, “Let us
look at this Tutsi’s sexual organs. How come you are working when others aren’t?”’ He then
told his colieagues that they should go along with her, and that she should come back and
report (o them the next day. The witness stated that she tnterpreted the soldier’s statement
lo mean they would kill her after looking at her private parts. Witness AFY testified that
two armed soldiers escorted her froni the roadblock, and sawd they werc going to take her
home. Instead, they beat her and took her to the woods. Along the way, they hit her and
said they were going to look at her sexual organ to see to what exient she was
extraordinary. They called her names. She said, “1 understood that they were going to hurt
me, taking into account the fact that they were beating me and the fact that they bad killed

these roadblocks together.” When asked by the Prosecutor to explain who the Interahamwe were, Y AN stated:
“Interahamwes were killers who had received military training. They had their kitenge fabric Lhat they were
wearing. And these were pecple who had been trained. They were people not like others; they had been
trained.”
L&) -

T. 30 May 2005, p. 1 }.
BT 21 June 2005, p. 5.

27 21 June 2005, p. 13. Witness narrated ber experience al the roadblock in the following words: *“They
asked passers by to present their identity cards and separated the Hutu from the Tutsi. And when the name
Hutu was on your idenlily, you were allowed to pass. and the Tutsis were asked (o stay, and lhey searched us.
... They searched me; they asked e to show my identity card. And they were severe in their language to nee.
They asked me if 1 were an extraordinary person and asked how I could dare go to work. ... | understood that
they were going to I me because there was a girl who was in my company and who had just been killed
and thrown into the gutter. ... 1 had eome down with that girl. She had torn her identity and therefore had
none. And once soldiers realised that she was Tutst, she was killed and thrown into the guiter in franl of us.”
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Deferice Witness MOG!

135.  Defence Witness MOO! testified that on or around 14 Aprl 1994, he went into
Butare town from the Nyakibanda Major Scminaray using the road that passed through the
University of Butare to the Chez Bikira junction.'™ On his outward and return trips he did
not see any soldiers on the road, nor did he see a roadblock at the Chez Bihira junction.'sg
On 20 April, Witness MOO1 left the Nyakibanda Majdr Seminary and travelled to the
Karubanda Minor Seminary where he stayed for a week. He took the same road that he
travelled on 14 April, and again there werc no soldiers on the road, and he did not sec a
roadblock at Chez Bihira,'™

136. Witness MOOI testified that sometime in June 1994, while on his way (o the Butare
Bishopric, he saw a roadblock at the Chez Bihira junclion.'g' He believed that those
manning the roadblock were civilians hecause the person who asked the witness to show
his identity papers was not wearing a military uniform or military beret.'#

Defence Withess MO23

137. In Apnl 1994, Witness MO23 was a student soldier at ESO Nouvelle Formule. He
was assigned to the “Intervention Company” which was in charge of secunty in Butare
town under the command of Lieutenant Gakwerere."”” The Intervention Company was one
of the units created on 8 April 1994 by Captain Nizeyimana during a roli-call which was
also attended by Muvunyi. He said Muvunyi addressed the soldiers and advised them to be
law abiding, According to the witness, a company in charge of protecting the ESO Camp
was also crcated and placed under the command of Lieutenant Bizimana, and a Reserve
Company under the command of Licutenant Gatsinzi remained in the camp.'”

138.  Witness MO23 stated that the Intervention Company was in charge of creating
roadblocks in Butare town. He said a roadblock was put up at the second entrance of ESO,
in the Arab neighbourhood, and others werc located at Hotel Faucon, Hotel [bis, and at the
Chez Bihira juncti(:m.'q5 Witness MO23 said he was assigned to the Chez Bihira roadblock
which was crealed on 9 April, but remained for only two days. According to Witness
MO23, the Butare prefectoral commitiee decided that the roadblock was no longer
necessary and it was therefore dismantled. During the period Witness MO23 stayed at the
roadblock, he never arrested anybody.'*

Defence Witness MO30

139. Defence Witness MO30 said that to his knowledge, there were no roadblocks in
Butare from 7 ta 8 April 1994. However, sometime between 8 and 10 April, be saw a single

188 722 March 2006, p. 12. Throughout this witness's testimony. the name of this junction is speh
“Sebihira”, which is a misspelling for “Chez Bihira”.

"9 1_ 22 March 2006, p. 12.

101 22 March 2006. p. 10.

91 7. 22 March 2006, p. 12

. 22 March 2006, p. £9.

. 13 March 2006, pp. 14, 15 (LC.S.).

. 16 March 20060, p. 14 (LC.S..

. 16 March 2006, p. 15 (LC.S.).

. 16 March 2006, pp. 16, 17, 29. 31 (L.C.5.). -
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Defence Witness MO 15

[48. Defence Witness MO!S5 testified that in order to ensure security in Butare,
roadblocks were set up at various locations between 8 and 10 April 1994 including one near
the ESO Camp within in the Arab neighbourhood, and others at Hotel Faucon, the Kigali-
Gikongoro crossroad, and at Chez Bihira’" All the roadblocks were manned by military
personnel from the Intervention Company under the leadership of Lieutenant Gakwerere,
He cxplicitly denied that civilians manned the roadblocks.”’® The soldiers asked people
passing through the roadblocks to show their identity cards, so as to prevent infiltration into
their area by RPF forces.?!”

149.  Witness MO15 initially testified that the roadblock at Chez Bihira was dismantled
nine days after 1t was set up,218 but later said that the roadblocks at Hotel Faucon and the
Kigali-Gikongoro crossroad, as well as the one al Chez Bihira, were still in place when he
left Butare on 3 May 1994 %"

5.3.). Deliberations

150. The Chamber finds that roadblocks were set up in Butare in the days following the
death of President Habyarimana. This conclusion is supported by Prosecution Witnesses
XV, QX, KAL, and YAA, as well as Defence Witnesses MO15 and MO23.

151, The Chamber also {inds that many of these roadblocks were created and operated by
soldiers, specifically ESO soldiers. The Intervention Company was a unit created at ESO on
8 April 1994 and specifically tasked with creating and manning roadblocks in Butare town.
As Defence Witness MO23 noted, the Company established such roadblocks near Hotel
Faucon, Hotel Ibis, Chez Bihira, and in the Arab neighbourhood near ESQO. Witnesses
KAL, YAA, XV, CCQ, YAN, AFV, MO15 and MO23 all gave evidence that ESO soldiers
were mvolved in creating and manning the roadblocks. Specifically, the Chamber notes the
testimony of Prosecution Witnesses KAL and YAA, both of whom worked at ESO in 1994
and specifically identificd ESO soldiers whom they knew at various roadblocks in Butare.

152, The Chamber finds that the Prosecution evidence was largely corroborated by the
Defence. Witness Ndindiliyimana, MOO01, M023, MQ030, M0O48, M0O69, MO73, and
MOI5 all acknowledged the existence ol scveral roadblocks in Butare town, and testificd
that the roadblocks were intended [or stopping persons to check their identification cards in
hopes of wecding out RPF infiltrators. Defence Witnesses with a military background such
as Ndindiliyimana, MO23, and MOI15 all testified that the roadblocks in Butare were
manned by soldiers coming from the ESO Camp.

153. The Chamber finds that at various times from 7 April to mid-June 1994, roadblocks
existed at the following locations: at a distance of 100 or 200 metres from ESO Camp, as
per the testimony of KAL, YAA, MO23, MO73, and MO135; Ngoma Camp, as estahlished
by QX and CCQ; Hote! Faucon, 4t the very least by Apnl 20 or 21, in accordance with the
testimony of YAA, CCQ, YAN, MO69, MO30, M0O23, MO73 and MOLS5; Hotel Ibis, as
per MO23’s testimony: at least one in the vicinity of the University of Butare, pursuant to

'3 79 March 2006, p. 6 (1.C.S.).
BET 9 March 2006, p. 6 (LC.S.).
779 March 2006, p. 6 (1.C.S.); T. 10 March 2006, p. 4 (1C.5.) —
*1%7. 9 March 2006, p 4 (1. C.S).
1% .9 March 2006, p. 4 (LC.5.).
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the testimony of CCQ. YAN, AFV, MOO0I, M0O30, and MO73; Chez Bihira. as stated by
CCQ, MOI5, and MO23; Matyazo, as per the testimony of QX and CCQ; Rwabuye, in
accordance with YAA’s testimony; the Kigali-Gikongoro crossroads, as established by
YAA and MO135; Cyamugasa, where MO48 worked; Rumba cellule, where YAQ teslified
that he worked; and several others, noted by Witness YAA.

154. Of these, there is no evidence suggesting ihat the Matyazo, Rwabuye, or Cyamugasa
roadhlocks were manned by soldiers. The Chamber finds that the Rwabuye roadblock was
operated by armed civilian Interahamwe. Furthermore, the Ngoma Camp checkpoint was
most likely manned by soldiers from thalt camp, and the Prosecution has not shown that
ESO soldiers were at any tlime present at that location. Finally, the Chamber observes that
the military forces and armed civilians were in many instances working together. For
example, on 20 April, Witness CCQ saw six to ten soldiers at the Hotel Faucon roadblock
along with several members of the civilian Interahamwe, who were armed with traditional
weapons. CCQ also personally spotted the Accused in front of the Hotel Faucon talking
with Robert Kajuga, the alleged leader of the Interahamwe, along with several soldiers and
other Intgrahamwe. This identification evidence is, however, not corroborated by any other
witness, and the Chamber conciudes that it would be unsafe to rely on it, or to draw any
inference therefrom (hat Muvunyi acted in concert with, or otherwise ordered, instructed or
permitted his suhordinates to jointly operate with the interahamwe at this roadbfock.*

I55. The Chamber finds thal the roadblocks served as points where searches were
systematically conducted on civilians for the purposes of identily control. The Chamber
further finds that while the official rhetoric was that the roadblocks were (o prevent
infiltration by enemy forces, they were in fact used to identify Tutsi civilians for the
purpose of eliminating them. Prosecution Witnesses YAA, CCQ, AFV, KAL, QX, XV, and
Y AN all offered evidence demonstrating the cxistence of identity checks at roadblocks in
Butare.

156. The Chamber has considered Witness YAQ's testimony placing Muvunyi at the
Rumba cellule roadblock on 24 April 1994 and finds it unreliable. YAQ was an
Interahamwe militiaman and had reason tq enhance Muvunyi’s participation in the
genocidal campaign and in that way attempt to diminish his own role therein. Moreaver, his
cvidence on this issue is not supported by that of any other witness.

157. Taking all the Prosecution and Defence evidence into account, the Chamber is
satisfied beyond reasonable doubt that between 7 April and 15 June 1994, roadblocks were
set up in various parts of Butare town and manncd by soldiers from ES5O Camp. While
these roadblocks werc ostensibly set up to prevent infiltration by enemy soldiers, they were
in facl systematically used to identily Tuisi civilians for ehmination. Due to the large
number of roadblocks set up in Butare, the widespread nature of killings at thesc
roadblocks, the proximity of some of the roadblocks to the ESO Camp, and the fact that
ESO soldiers were routinely deployed to man the roadblocks, the Chamber conciudes that
Muvunyt knew or had reason to know about them. The Chamber finds that Muvunyi failed
to take necessary and reasonable measures to stop the unlawlul killing of Tutsi civilians at
these roadblocks by ESO soldiers.

220 Bagilisherma. Judgement (AC), para. 73; Kupreskic, Judgement (AC), para. 39. In bath cases, the Appeals
Chamber uwrged “extreme caution” before relying upon identification evidence made under difficull
circumstances.
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only onc meeting held at the Nyantanga Trade Centre on 10 April 1994, in nonc of the
statements did he mention a meeting held at Nyakizu Communal Office, although in his
statement of 22 February 2001, he indicated thai he heard from someone that weapons were
distributed at the Communal Office on 1[ April 1994, Witness CCR testified that there
were in faet two meetings which took piace on 20 and 21 April 1994 at Nyantanga Trade
Centre and Nyakizu Communal Ofifice respectively. The Chamber observes that on 18 May
2005, barely two days before CCR took the witness stand, the Prosccutor filed a will-say
statement indicating that the witness intended to correct the date “10 Aprl 1994 in his
statement of 22 February 2001, to read “20 April 19947, and the date “11 Aprnil 1994” to
read “21 April 1994".

172. The Chamber considers that significant inconsistencies exist between Witness
CCR’s testimony and his pre-trtal statements with respect to the dates and number of
meetings al which the Accused ts alleged to have made anti-Tutsi statements. The
introduction of a will-say statement two days before the witness’s testimony, seeking to
align the proposed testimony with the Prosecution’s theory of the case, is in the Chamber’s
opinion, at best suspect.

173. In addition to the inconsistencies between his lestimony and his pre-tnal stalements,
the Chamber notes that CCR was detained in Rwanda for six years from 1996 to 2002 on
allegations that in 1994, he kiiled people including his mother and/or wife, and son.”** In
his testimony, the witness denied having killed anyone and said he was acquitted by a
Gacaca courl. He added that the person who killed his wile had confessed. He also
maintained that his mother dicd while he was in prson. The Defence maintains that the
witness was provisionally released and not acquitied. The Chamber notes that on 27 Apnl

2006, the Prosecution filed an order of provisionat release issued by the Court of First
Instance in Butare on 11 November 2002, whicb requires Witness CCR fo periodically
report 1o the authorities in Butare. It also provides that the terms of the provisional release
shall cease Lo apply once the witness is acquitted or convicted of the charges laid against
him.?*? In the Chamber's view, the Defence has not shown that because of his prior
detention in Rwanda in connection with the genocide, Witness CCR had a motive to lic and
that he in fact lied on the witness stund so as to cumry favour with the Rwandan
authorities.** Nonctheless, it is the Chamber’s view that Witness CCR is an alleged
parlicipant in the genocide, and the Chamber therefore views his evidence with caution.

174.  CCR’s testimony must be considered in light of the evidence of Defence Witnesses
MO67, MO68, MOBI1, and MO39, The Chamber concludes that MO39 is not credible; he
was evasive during his testimony and denied the obvious, including cver seeing any
soldiers or hearing about killings in Nyakizu commune hetwcen April and July 1994,
However, the Chamber believes thal Defence Witnesses MO67, MOG68, and MO8I gave
coherent and convincing testimony about cvents in Nyantanga in Apn! 1994. They gave
similar accounts of the physical location of the Nyantanga Trade Centre; each of them said

57 The Prosecution investigators recorded three statements from Witness CCR dated 22 February 2001
24 May 2001; and 28 August 2001, The statements were not tendered as Exhibits, but pursuant o the
Chamber's Order, were disclosed at least 21 days prior w the date of Witness CCR testimony.

238 Defence Exhibits .2, D.3, D4 (all under seal}, admitted on 23 May 2005.

% Prosecutor's Report filed Pursuani to Triat Chamber's Directive of 24 May 20085, filed on 27 April 2006.
240 Ntakirutimana Judgement (AC), para. 8l where it was stated that that the meve fact thar a detained
wilness might have a motive to lie so as to gan favour with the authorities dewaining him, is by isetf
insufficient to prove that the witness in fuct told a lie on the stand..
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the reference to “serpents” was a way of saying that Tutsi and their children should be
killed.™®

198. CCP also testified that Muvunyi pointed to a partially demolished house opposite
the meeting venue and called on the population to pull it down completely and grow plants
in its place. During cross-examination, CCP reaffirmed this testimony, and clarified that the
house in question belonged to a priest and that the Accused told the population to destroy it
completely and plant pumpkins in its place. According to CCP, by asking the population to
destroy the house and Plant pumpkins in its place, Muvunyi wanted to “destroy all traces ol
genocide in Rwanda.”*

199. The third official to speak, according to CCP, was Ruzindaza. The witness satd that
Ruzindana held a Bible during his speech and prayed to God to teach Hutu to kill, “as
Tutsis grow up to kill."*"®

200. The meeting lasted for about an hour and ended in the aftemoon. According to CCP,
the following morning, “there was a disaster because as was prescribed, people were killed,
and the instructions which werc given were followed.” He explained that thosc killed were
Tutsi ancil those who did the killing were Hutu, but not all Hutu were involved in the
killing.”’

201.  Witness CCP denied any personal involvement in the kjllin,c:,vs.:”2 However, Defence
Counsel referred to the witness's pre-trial statement of 19 October 1999, in which the
witness is alleged to have admitted taking part in the hunt for and killing of Tutsis.”” The
witnesz_smadmiltcd to making part of this statement, but denied that he participated in killing
Tutsi.

268 9 June 2003, pp. 6-7. At p. 26, during cross-examination, Witness CCP stated as follows: “People who
had detained these women for sexual purposes had 1o kill them or drive them away. ... He {Muvunyi] said
thal the peopie who had subjected those girls to sexual sluvery had to kill them, and those who could not kill
them had to drive them away. He was worried, he was concerned that these women were going to exterminate
Hutus by poisoning them. So he said he had no pity for those women.”

% 7.9 June 2003, pp. 6. 41. “What 1 believe 1 said is that this person, Tharcisse Muvunyi. pointed to the
house of a priest which had been pastially destroyed and said that this house should be complelely destroyed
and pumpkins planted. And this is a plant thut covers the entire ground when it is planted, and therefore you
will not be abie 1o see the ground or the soil that it covers.”

20 T 9 June 2005. p. 7.

7711 9 June 2005, p. §.

72 T, 9 June 2005. p. 16. Witness CCP explained that he was detained in 1996 upon his return from exile in
Burundi on suspicion that he commitied rape in 1994. He added that he was released after an investigation
found him innacent of the rape allegaticn. However, CCP admitted thal on one accasion during the events of
1994, 4 group of killers asked him to keep watch over three people — a gifl and two of her brothers - while
they embarked on their killing spree. He kept walch over the three people and delivered them back o the
killers upon their return. The witness stated that he released the peopie back 0 the killers because it was said
that they werc going to be taken to one Duchumi, whe would confirm that they were [utus.

213 T. 9 June 2003, p. 16; CCP tesufied: “"These deaths signalled the killings in our area because the same
morning a certatn Rowansnashyroka, abias Zona, a Hulu, accompanied by about ten other Hutus, whose
tdentity | cannot remember, came to (ook for me al my home and asked me to go with them to paricipate in
the hunt for Tutsis, which they had urganized. ... They even threatened to kill me if | refused to follow them.
... We had w look for the Tutsis in our secteur, asscmble them wogether, kill them and throw their bodies into

the fake."”

291 9 June 2005, p. 16,
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202. Defence Witness MO78 testified that on the 23 or 24 May 1994, he atlended a
public meeting at Gikore secteur, Nyaruhengeri commune.”””> The meeting was organized
by the bourgmestre of Nyaruhenger, Charles Kabeza. According to Witness MO78, the
purpose ol the meeling was Lo ?romote peace in Nyaruhengeri, and to foster unity among
members of the popula[ion.n He added that several officials aitended the meeting
including Tharcisse Muvunyi, Alphonse Nteziryayo, qu]vain Nsabimana (the préfer of
Butare), Mr. Rosendarusa, and Dominic Nlaav\h'ul(urir),'aylo.JT

Defence Witness MO78

203. Muvunyi spoke at the meeting and said that the purpose of the meeting was to
restore sccurity to the area and urged members of the population to remain united. He told
them that the war was between the RPF and the Rwandan Army and that il did not concern
the public. Muvunyi further told the population to fight against Army deseriers, and also
called on those with mulitary equipment to return such materials in order not to frighten
members of the population.zTB

204. Witness MO78 added that he did not recall that Muvunyi or any other speaker
called on the population to get rid of their Tutsi wives, or (o pull down structures belonging
to Tutsis, or to plant anything in place of destroyed Tutsi houses. He further said he did not
remember that any of the speakers invoked a Rwandan proverb or that someone said a
prayer at the meeting.”” Witness MO78 confirmed that he knew Prosecution Witness YA
but could not recall if the latter attended the meeting held at Gikore on 23 or 24 May 1994.
He said he did not know Prosecution Witness CCP.”*

Defence Witness MO30

205.  Defence Witness MO30 testified that during the events of 1994, he saw Muvunyi at
public meetings at the commune Office or at Amohoro stadium. The meetings were
convened by the préfer to mobilise the population and to restore security to the arca.”®' He
explained that Muvunyi attcnded these mieetings as the envoy or representative of the
powers who were in command. According to Witness M030, in May 1994, (here was a
mecting in the urban commune attended by communal and préfectoral authorities, as well as
privaie sector persons such as himself. Sometime in mid-June, Muvunyi and General
Gatsinzi were both present at a public meeting chaired by the préfer. At this meeting, the
authorities gave information to the population about their attitude towards work. on the
road and in their homes.?*?

27 T. 16 February 2006, pp. 13, 13.

27 1 |6 February 2006. p. 16:

*Q. And what was the purpose -- or the announced purpose?

A. People werc told that the purpose of the meeting was pacification in the entire Nyaruhengeri commune, and
people were told that the officials who were to preside over the meeting were to inform the public that they
;v:%rc Lo bring about peace.”

T. 16 February 2006, p. 15.

. 16 February 2006, pp. 16, 17.

. 16 February 2006, p_ i9.

. 10 February 2006, pp. 20, 21.

. 14 March 2006. pp. 21, 23 (1.C.S.).
. 14 March 2006, p. 23 (I.C.S.}.
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5.4.52. Deliberations q ' 60

206. The Chamber has considered the Defence objections that Prosccution Witnesses
YAI and CCP should not be believed because they were both, al various times, arrested and
detained in connection with the genocide. CCP admitted that in 1996 he was arrested on
suspicion of having committed rape in 1994, but was subsequently found innocent and
released. He also admitled that during the 1994 events, members of fa Hutu militia had
asked him to join them in hunting down and killing Tutsis and that they threatcned to kill
him if he refused. However, he states that he did not join the killing carmpaign because the
kiliers had asked him to watch over a Tutsi girl and two of her brothers whom they later
picked up from him. He explained that he handed the detainces over because il was said
that they would he taken to one Buchumi to confirm that they were Hutu. It 1s not clear
what happened to these three persons. The Chamber considers, in light of the above
evidence, that Witness CCP is an accomplice to the genocidal killings that took place in

Rwandza in 1994 and views his evidence with caution.

207. The Defence also argues that CCP should not be believed because he testified that
Colonel Nicziryayo attended the Gikore meeting as préfer of Butare, and this could ndt
have been the case since Nieziryayo was appointed préfer on 17 June 1994. The Delence
produced Exhibit D13, a letter ostensibly emanating from the Rwandan Council of
Ministers, appointing Nteziryayo to that position with effect from 17 June 1994.°*° The
Chamber holds that this misstatement of the capacity in which Nteziryayo might have
attended the Gikore meeting is immaterial to the issue to be deterrnined and does not affect
the overall credibility of Witness CCP. The Chambecr has hcard evidence from other
witnesses that Nieziryayo was the Chairman of the civil defence program in Butare tn 1994
before his appointment as préfer.®* Considering the context of events in Rwanda in 1994,
his attendance at a “security” or “'sensitization” meecting is not inconsistent with the duties
that the holder of such an office might be expected to camry out.

208.  With respect to YAI, the Chamber notes that up to the time he testified, be was
being held in Rwanda in connection with the killing of a Tutsi man named Mukunzi,
together with his wife and children. The witness denies that he was involved in the killing
of the Mukunzi family; on the contrary, he testified that he hid the Mukunzi family in his
house in order to protect them from the killers, but that they were subsequently discovered
and killed. The witness has not yet been thed in connection with the killings of the

Mukunzi [amiby-The-Chamber recalls-the-Appeals-Chamber’s-reasoning to-the-effect-that
merely because a detained witness might have a motive to lie so as to gain favour with the
authorities detaining bim, is, by itself, insufficient to prove that the witness in fact told a lie
on the stand.*® Nonetheless, the Chamber will assess Witness YAI's evidence with caution,

209. The Chamber has closely examined the evidence of YAl and CCP. Both witnesses
testified that a mecting took place in Gikore sometime towards Lhe end of May or early
Junc 1994 and that Tharcisse Muvunyi attended the meeting and addressed the population
as did a number of other military and civilian authorities. The Chamber is satisfied thal
duning the meeting, Muvunyi called on young Hutu men to send their Tutsi wives away; he
said Tuts1 women could poison their husbands; he referred to Tutsis as “serpents” or
“snakes™ to be killed and their eggs crushed; and asked the population to pull down a

3 Exhibit D.13, admitied on 9 June 2005.
4 See Prosecution Witness TQQ's testimony, 30 June 2005, pp. 30-31.
285 Neakirutimana, Judgement (AC), para. 181.
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partially demolished house that belonged to a Tuisi priest and plant crops in its place. The
account that the two Proseculion witnesses gave of Muvunyi’s specch at Gikore is
stnkingly similar. The Chamber has not received any evidence to sugpest thai they
fabncated or otherwise colluded to harmonize their testimonies. The Chamber therefore
concludes that they both gave reliable evidence of the Gikore meeting and the speech the
Accused made there.

210, The Chamber adds that the evidence of Prosecution Witnesses YAI and CCP is
corroborated by that of Defence Witness MO78 who confirmed that he saw Muvunyi at a
public meeting in Gikore on 23 or 24 May 1994, and that Nteziryayo and Nsabimana were
also in attendance, The Chamber, however, disbelieves Witness MO78’s evidence to the
extent he said that in their speeches, Muvunyi and the other officials promoted peace,
security and friendly relations among members of the population. This evidence is rejected
in fight of the clecar and coherent evidence to the contrary given by Witnesses YAl and
CCP.

211. The Chamber therefore concludes that the Prosecution has proved beyond
reasonable doubt that at a meeting held in Gikore in May 1994, Muvunyi made a speech in
which he called for the killing of Tutsis, the destruction of Tuisi properiy, associated Tutsis
with the enemy, and denigrated Tutsi people by associating them with snakes, serpents, and
poisonous agents. The Chamber is also satisfied that his audience understood Muvunyi’s
words as a call to kill Tutsis, and that the Accused knew that this would be the eflect of his
words on the audience.

5.5. PROVISION OF WEAPONS TO MILITIAMEN

5.5.1. Indictment
212. Paragraph 3.26 reads:

3.26 During the events referred 1o in this Indictment. Licuienant-Colonel Muvunyt participated
in the provision of weapons such as prenades to these militiamen to perpetrate attacks against
the Tutsis.

5.5.2. Evidence

Prosecution Wirness KAL

213.  Wiiness KAL testificd that he attended a sccret meeting held at Licutenant-Colonel
Muvunyi's house located at Joli Bois inside the ESO Camp. Also present were Licutenant
Bizimana, and the bourgmestres of Ngoma and Huye communes. He said generally when
bourgmestres met, they did so to request guns for themselves or for civilians trained at
ESQ. He added that the bourgmestres had enlisted civilians who had to leam to handle
firearms. After the meeting, “people indced came to the Camp to reccive a weeklong
training on how to operate firearms.” %8 He said that the training was conducted by soldiers
of the ESO Camp. Captain Nizeyimana, who was officer in charge of operations and
training at ESO, camc from time to time to check on the progress of the training
programme. KAL testilied that upon completion of their training, these civilians were sent
to the commiunes to “look for the enemy.” He added that the trainees were issued various

267 | March 2005, p. 28 (L.C.S.).
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types of weapons before lcaving the Camp, including Kalashnikov rifles. R4 rifles, FAR
rifles, G-3 rifles and gn:rmdcs.28

Prosecution Witness YAA

214,  Wimmess YAA testified that when he returned to ESO from Kigali in May 1994, he
found out that Captain Nizeyimana #nd 2™ Lieutenant Modeste Gatsinzi were based in
Mata, in Gikongoro préfecture, where they trained Interahamwe and Burundians on how o
handle guns. Witness YAA explained that Nizeyimana retumed to ESO a few fimes in
order to obtain training equipment and ammunition as well as other supplies such as petrol
and food for the trainees. He knew that Nizeyimana and Gatsinzi were based in Mata
because when they came to ESO, he spoke to them. YAA added that when he fled from
ESO on 8 June 1994, he met 2" Licutenant Gatsinzi at Gikongoro town. The latter was on
board a van with trainees from ESO Nouvelle Formule. YAA spoke to Gatsinzi, who told

fiim that ie was based in Ivlata, where he was fraining lmera}iﬁmwe.j“

Prosecution Witness CCR

215.  Witness CCR testified that at a meeting in Nyakizu commune on the 21% April
1994, Muvunyi told the population that weapons would be distnibuted after the meeting. He
explained that prionty would be given to those who already knew how to use weapons, and
to reserve soldiers and policemen who were no longer in active service.”®

216. CCR testified that during the meeting, he saw a deep-green CTA military truck that
had weapons loaded on it. [t was covered with tarpaulin. He does not state how he knew the
truck was loaded with weapons. The witness was not present when the weapons wcre
distnibuted, but later met at least three people with weapons, who confirmed to him that
they rcceﬂij;*g.d them at the meeting, and that they were part of weapons distributed by the
Accused.”

Defence Withess MOG7

217.  Defence Witness MOG67 testified that the Nyantanga Trade Centre was located in
Nyakizu commune, Butare préfecture.”' According to Witness MOG7, from the time of the
President’s death until when she left for Gikongoro in July, she never heard or saw
weapons being distributed al the Nyantanga Trading Centre.””

287 T2 March 2005, pp. 4, 5 (LC.S.).

8% T_9 March 2005, pp. 27. 28 (L.C.S.).

289 120 May 2005, p. 5.

290 . . :
T. 20 May 2005, p. 12. In answer 10 the Prosecutor's question about how witness knew that weapons were

distributed if he did not personally withess such distribution, CCR answered: I found out in twa ways: one,
the vehicle in which the weapons were luaded was parked on the premises, and it was a CTA truck. Following
the distribution of weapons, | saw three persons who were in possession of the weapons. ... Now, Augustin
Kabayiza came to my place of work with a brand new gun, a G-3 gun. which he had never owned before. So
he showed us the gun, proudly displaying it. So [ took it in my hand, and he said he had received the gun
because he was a reserve officer or reserve soldicr. ... One Jean-Baptiste Bazarumba also had a gun. 1le kad a
Kalushrukov, a brand new Kalashnikov. The former communal police Kaganwa also had u gun, and it was a
machine-gun, an old machine-gun.”

BVp 6 Pebruary 2006, pp. 4. 22 (LC.S ).

2T 7 February 2006, p. 12 (LC.S.). -
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218.  Witness MOGS testified that there was no distribution of weapons at the Nyantanga
Trade Centre and that throughout the 1994 events while she was in Nyantanga, she never
saw any military vehicle or fircarm.>*

Defenice Witness MO68

Defence Witness MOS1

219,  Witness MOS8 testified that before 15 Apnl he did not sec any military personnel in
the Nyantanga Trade Cenire arca and that he did not sec any soldiers distributing weapons
at the Centre or any other place. He said that he fled Rwanda for Burundi where he stayed
for about one-and-half months and retumed in late June or early July.?**

5.5.3, Deliberations

220 Fe-Chamber motes-that the Prosecution-Closimg Brief does ot address Paragraph
3.26 of the Indictment. It 18 therefore unclear which witnesses the Prosecution wishes to
rely on 1o prove this allegation, or if indeed it intends to support or abandon the paragraph.
However, in the absence of express notice of withdrawal, the Chamber must consider
whether the allegation is supparted by any of the evidence brought hefore it.

22]. Witness KAL is the only witness who testilied that Muvunyi met with the
bourgmestres of Ngoma and Huye communes and that after the meeting, civilians came to
ESQ for training and were given wcapons and asked to go and “look for the enemy”,
understood as Tutsi civilians, The Chamber has serious doubts aboul KAL'’s testimony in
this respect. He does not state when this mceting took place, and he speculates that
“[glencrally, when borergmestres met, they were meeting to request guns for the civilians
being trained at ESO Camp. These were civilians. Or they came 1o re?uest guns for
themselves. They came, in particular, to submit reports to the ESO Camp.”*”* His testimony
is not supported by that of any other witness.

222, The Chamber believes that if civilians were trained and issued weapons at ESO in
1994, this circumnstance would have been known by more than one person. The fact that
none of the other Prosecution witnesses spoke about this issue, including YAA and NN,
who worked at ESQ, reinforces the Chamber’s doubts about the accuracy of Witness
KAL’s account. Consequently, the Chumber finds that the Prosecution has not proved
beyond reasonable doubr that Muvunyi. frained or distribuled weapons. to civilian militia at

ESQO in 1994,

223.  Similarly, the Chamber has doubts about YAA’s testimony that in May 1994,
Interahamwe militiamen were truined by ESQO soldiers Nizeyimana and Modcste Gatsinzi
in Mata. At first, the witness said he heard that these two ESQO offlicers were training
Interahamwe and Burundians; then he said he met Gatsinzi in Gikongoro and the latter was
accompanied by a truck-load of ESO nowvelle formule trainees; finally he said during their
conversation, Gatsinzi told him he was training Interahaniwe at Mata, The Chamber
concludes that this tnconsistent testimony leaves a reasonable doubt about whether
Muvunyi provided weapons for the training of civilian militia to perpetrate atlacks against
Tutsis as alleged 1n the Indictment. The Chamber has already concluded (with respect to the

2 1.6 February 2006, pp. 22, 30, 32, 33 (LC.S.).
“ T 7 February 2006, pp. 32, 34, 35 (1.C.S.).
25 T | March 2005. p. 28 (LC.S.).
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“sensitization meetings”) that CCR’s testimony about the alleged meeting at NyakKizu
Communal office on 21 April 1994 is not credible and there{ore will not consider here the
allegation that Muvunyi distributed weapons at that meeting,

5.6, ATTACK ON WOUNDED REFUGEES AT THE BUTARE UNIVERSITY
HOSPITAL
1
5.6.1. Indiciment
224. Paragraph 3.29 reads:

3.29 On or about the 15" of April, Lieuienant-Cofonel Muvunyi 1n the company of a section of
soldiers participated in the atiack on wounded refugees at the University Hospital in Butare
separating the Tutsis from the Hutus and killing the Tuts: refugees.

5.6.2. Evidence

Prosecution Withess XV

225. Witness XV wuas an employee at the Butare University Hospital in 19947 He
testified that as a result of the deteriorating secuniy situation following the death of the
Rwandan President on 6 April 1994, he stayed at home with his Hutu wife and four
children together with their two domestic servants until around the 15 or 16 April 1994.%
On one of those dates, Witness XV reccived a letter signed by the Director of “the
University Establishment”™ and “by Commander Muvunyi” instructing him (o return to
work. XV said he obeyed the instruction and returned to work at the University Hospital. At
that point he added: “[tJhey hadn’t started killing people”. However, around the 18 or 19
Apnl, his boss asked him to stop coming to work because “houses were being burnl and
people had started running away’ in the hills around Nyarutovu. He therefore stayed at
home {rom that date until around 21 April, 1994. Mcanwhile, his wife had taken the
children to the University Hospital “because she used to work there and she thought that the
children would be safer there.” At this time, his neighbours houses were being bumnt down,
and people were being asked to ensure their own security.”® XV said his family left the
hospital only because the Head of Service al the hospital said “he didn’t want to hold any
refugees at the hospital and referred to them as Inyenzi.">”

226. Witness XV returned to the hospital on or around the 21 April, after surviving an
attack by ESO and Ngoma Camp soldiers and Interahamwe on refugees at Mukura
[orest.™® Upon his arrival at the hospital, Witness XV saw some refugees and uniformed
soldiers who were armed with guns. Shortly thereafier, the Interchamwe amved and in
collaboration with the soldicrs, asked people to show their identity cards. XV recalled that
anyone who did not have an identity card “was taken for a Tutsi, or was referred to as a
Tutsi fnyenzi” Witness XV was not asked to show his identity card because a soldier whom
he had helped in the past, assisted him to evade being asked to show his identity papers.m'

%6 T 16 May 2005. p. 9. T. 18 May 2005, p. 26.
2977, 16 May 2005, pp. 8-9.

9% T. 16 May 2005. p. 9.

#1717 May 2005, p. L.

‘:g‘: T. 16 May 2005, p. 13.

T. 16 May 2005, p. 16. Witness VX stated to the Chamber as follows: “What they did is thai - - a soldier
whom I had helped and [ - - (he doctors were aware of this, the nurses had asked me to assist that soldier. And
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231.  According to YAP’s testimony, after he leamt of the death of President
Habyarimana on 7 April, he went to the hospital and noticed that several things had
changed. There were very few workers, the number of Tutsi refugees had increased, and
soldiers had entered the hospital premises. Some of the refugees came from Gikongoro, and
others from Nyaruteza, Mpare, Vumbi, and Runyinya communes. The refugees from
Gikongoro and Nyaruteja were wounded. Those from the other communes were mol
wounded. but they were fleeing from areas that were under attack.™’ YAP testified that
there was one refugee who had come from Kigali. This refugec informed Witness Y AP that
initially, nine of them had started the journey from Kigali to Butare. However, upon thetr
arrival al Ngoma Camp, cight of the refugzes were bealen to death hy soldiers helonging to
that camp. Their bodies were dumped at Mubumbano in Gishamvu commune. The
bourgmestre of Gishambvu, Pascal Kambanda, took the bodies for an autopsy, and the
surviving refugee came o the Butare University Hospital lor an X-ray. That was how the
said refugee met with Wilness YAP. YAP testified that this refugee also dicd later."”

232. Wiiness YAP testitied that during the period he stayed at the Hospital, an ESO
soldier called Bizimana (alias Rwatsi, or Ruhati) was training Burundian refugees at the
hospital on how 1o handle and dismantle weapons.””® YAP said the young Burundians lived
under tents next to the paediatric service. When Witness YAP observed this activity, he
reported it to the medical ofticer of the hospital, Jotham Hakizumukika. The latter in turn
promised to inform the ESO Commander, and told YAP that the ESO Commander was
Muvunyi. Three days later, Y AP said he inquired from Jotham about the ouicome of his
contact with the ESO Commander. Jotham responded that when he informed the ESO
Commander ahout YAP’s report, the Commander told him that it was impossible to punish
a soldier during wanime.’**

233.  Witness YAP also stated that sometime after 20 April 1994, he leamt aboul the
existence of a Crisis Comunittee at the Hospital. The members of the Commiltee were Dr.
Karemera, who was Dean of the Faculty of Medicine, Dr. Gatera, the Head of the Surgery
Unit, and other civilians such as Twahirwa and Nshimyumukiza. The Commitiec also
included 18 ESO soldiers including one Nizeyimana, Mberabagabo, Sekimonyo, Second-
Lieutenant Rwanyonga who was a student al the Faculty of Medicine, Muzungu, and
Nzema. He added that while the Crisis Committee was supposed (o provide secunty at the
hospital, it in fact sought out people and killed them.*'*

00 234 Prosecution_Witness YAP testified that as a result of the detcriorating secunty

situation, he stopped going to work on 18 April 1994, From that day until 3 July, he mostly
remained in hiding at home, except for four occasions on which he visited the University
hospital.*'® During his first visit on 20 April 1994 he saw a Corporal called Kayitana, who
came from ESQ with instructions that a search should be conducted within the bospital.
YAP explained that this “search” actually involved “seek{ing] out the Tuisis who were

M7 6 Jane 2005, pp. 2-4.
1271 6 June 2005, p. 4.

3¢, 6 June 2008, p. 3,

376 June 2005, pp 3-4. -
3T 6 June 2005, p. 15.

167 6 June 2005, pp. 24-25 (1.C.S.).

60















The Prosecutar v Tharcisse Muvinvi Tase Nn TCTREDD-55ACT

G199

¥ & Fa
UE‘.’H:'N(_E Wiiness MO36

249 —Wiiness -MO30-testifted—that—he—visited- the—Bulare-University Hosptal-on—twe
occasions daring Moy and Jone_ 1994 MOt first-visitinr May. e went to the-hospitat-to
—  recewve Leatment Ior a hand mjury he sustained al work Because Wilness MO30 knew 1he
—Chtef Surgeonof the-hespial-he—wenbstrmght-tothe surgery-department-where-the-wound
: on~his finger was stitched—Omnthe sccond -visit,he wenttosee-apersonnamed-Jonathan:

According 16 Witness MO30 he did notohserve any visible SEcafry presence wher ht wenf
the—haspﬂal—en—lhese two—oceasions; he-didnot-have-any problem-moving-around-the
—hosnrm—nrcnnscs—-amfm—ontﬁcmandedio see-his-identification-documents—

6. 3._Deliberations

g
250 Ttis-alleged in the Indictment that onor about 15 of Apnl 1994, the Accused, inthe —
company of a-sectionof soldiers; participated—in—an—attack-on—wounded-refugees—at-the
—— Bmare University Hospital_According o the Indicrment, theatack invotved separatimg the
Tutss from the Huta and killing the former. The Prosecution specttied mn the Schedule or
—Partievdars—that—t—was—charging—Muvurny—wilh—ndividual —responsibility terthealleged
crime pursuant to Article 6(1and-6(3 )t supportof this allepation: the Prosecution retted
on the _evidence ol Prosecution _Witnesses XV, YAP ARV, YAK NN and YAAOn hig
part; the Aecused-called Defence Witnesses MOT3and MO30-to-counter-the-allegation
25— Tte Chamber fimds that there are a momber —of inconsistencies i Witness—XV's
[estimony—which necessarly affect his credibilily —In—addifion, llerc are some material
-discrepaneics-betweenthe-dates-of the eventyas-alegedin-the-Indictment-and thosegiven
— by Witness XV For instanwe,whereas the Prosecution-atteged—inthe Indictment-that—the
atfackon_the religecs occtrred aromnd TS ARl 1994 XV eliimed he canlinned To_ga o
work—unti]-about 19-April-that-he fled-to the Mukura forest-around 21— April,whcre he
—sumvc&an*aﬁaclron—rcfugccs—'fhtn—d csprtﬁhc fﬁCk‘O‘F‘SﬂCﬁﬁfy—aﬂd—thﬂ—&ppﬂrCﬁl—kﬂlﬁrg
dus

[
there, bul he-alsowent-there imsell—Additiopall -,—Lt—lS—FI—Ol—CLﬁél’—lO—Lhe—Lhdmb&l' whep—

exactly XV s Family-was-sent to-stay-at-the hospital-and-for-howlong they stayed-there:

abﬁg—mﬂr ctht:f—"l-"utu—ttftrgecs—whﬂ -were never—seen—again—During cross-exanunation;

however, 1LmﬁmmmmmmwﬁMRmmdewgm
— compensalionfrom-acertain medical doctor for the death of hus sister”

253, The Chamber remains equally unpersuaded by XV’s account of the alleged visit by
the—Atcuscd—to—the—Bmarc—Unwersrtv—Hmmtai—prcmscs—Thm—rs btrtl-r I:rccamc—of 3] V’

—kﬂew—&nd—&&w—MUWﬂyrm—fhe—paSt—m—%aymg thﬂ&onf:—ﬂf—hts—cﬂ{lcagucs—at—me—
mkmdehMaﬁmmmmmpMFMar@Tm—
—  May was commander Muvupn”™ Finally, the Defence was fairly successiulinimpeachmg
— X Y- s-eredibility-by-pointing-to-material diserepancies-between-hispre-trial-statements-und

——— hrs-in=counttestimony Having considercd —al i theabove, the Chamberis notsatisficd tht

It March iR p I d{ N5)
T 14 March 2006, pp- 12 13 0-C.5.
t
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Witness XV's evidence supports the ailegation tn the Indictment that Muvunyi participated
in an attack on wounded Tutsi refugees at the Butare University Hospital on or about 15
Apnl [994.

254. The Chamber is salisfied that YAP is generally an honest and credible witness and
has no reason to disbelieve his testimony. YAP appears to have known many of the ESO
soldiers present at the Butare University Hospital and cven identifieﬂ some of them by
name. He saw these soldiers at the hospital during three of his visits; atter his first visit, he
withdrew to a vantage point not far from the hospital from where he could observe the
soldiers and Irnzerahamwe loading refugees onto a pick-up ruck. The Chamber notes that
the attack on Tutsi refugees at Butare University Hospital about which Witness YAP
testified, appeared to have taken place on 20} April but there is no evidence that the Accused
was present during this attack or otherwise participated in it. In the end, the Chamber finds
that while Witness YAP is credible, his evidence fatls to support the allegation contained in
Paragraph 3.29 of the Indictment.

255. The Chamber is satisficd that Prosecution Witness AFV gave relevant evidence to
the effect that she saw an increased number of soldiers at the University Hospital on 20
Aprl and that she thought they came from ESQ. However, she did not speak of the
abduction or killing of any refugees at the hospital nor did she at any time place Muvunyi at
that [ocation.

256. The Chamber finds that despite the passage of time and the fact that YAK was only
15 years old in 1994, in light of the totality of the evidence, he is a credible witness and
gave an honest account of the events he witnessed at the Butare University Hospital in
Apnl and May 1994,

257. The Chamber considers that Witness NN gave hearsay evidence of the attack on
refugees at Butare University Hospsital in April 1994, However, his evidence is
corroborated by the account given by other Prosecution witnesses including YAK, YAP,
AFV, and XV. The Chamber has alrcady concluded that the payment of US$ 5,000.00 to
Witness NN by the Office of the Prosecutor as compensation did not affect his credibility.

258.  The Chamber notes thalt whereas the Indictment alleges that the attack on the
refugees at the Butare University Hospital occurred around 15 April 1994, Witness YAA
acknowledged that he only rctumed to Butare from Kigali around 16 May 1994, a (full
month after the alleged attack. It is apparent that YAA’s account of killings at the
University Hospital constitutes hearsay cvidence, as he did not witness any killings but only
heard that Tutsis were killed. Furthermore, YAA, being a soldier at ESO, knew the
Accused personally, but did not place him at the scene of the alleged attack. However, his
eyewilness account of the presence of ESO soldiers at the hospital lends credence to the
testimony of other witnesses who said they saw soldiers and Interahamwe ahducting Tutsi
refugees from the hospital and killing them.

239.  The Chamber observes that Witness MO73’s testimony goes against the grain of the
other witnesses’ testimonies and finds him to be generally lacking in credibility. Whereas
most ol the others testified that ESQ soldiers were present at the University Hospital during
the relevant penod and that they saw the soldiers conducting identity checks and separating
the Tutsts from the Hutus, MQO73 said that during fis visits to the hospital in April and
May, he did not see any soldiers on the premiscs. MO73 implicated only the Interahamwe
in the abductions at the hospital while exonerating (he soldiers. Noting that MQ73 also
stated that the Accused offered protection to him and his father, the Chamber cannot
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belonging to some of the refugees. QCQ further testified that the assailants labelled some
people as Inkotanyi merely by virtue of their physical appearance. The witness said that the
assailants were Hulu, and that they referred to the Tutsi as Inyenzi and 1nk0tany:’.351 Witness
QCQ further testified that the assailants hit her and asked the nuns to confirm that she lived

at the Convent, which they did >

269. QCQ testified about another child who was hit by the assailants. When the child’s
mother intervened to beg for mercy, the assailants said that they would only sparc the child
if it was a girl; if it was a boy, they would kill him, because “a serpent could not be spared”.
The assailants verified that the child was a girf and handed her to the nuns, but her mother
was killed.*” QCQ said that after the child’s mother was killed, QCQ was the one who
looked after the child.”*”

270. The witness testified that other children at the convent were killed by soldiers and
Interahamwe. According to the witness, “All those children were killed, except Diane,
Cecile, and Théodosie”. In particular, QCQ indicated that the following children were
killed: Thierry, Solange, and Marc Karenzi. According to QCQ, the Karenzi children were
wounded when they arrived al the Convent: “Solange was wounded on the head. Her
clothes had been torn. Her brother Marc Karenzi was bleeding on a leg.” Witness QCQ
testified that the children sustained these injuries as the result ol the beatings they received
from soldiers and Interahamwe.>™

271. The witness testified that shc was not present when the refugees werc killed.
However, she knew that they had been killed because she saw them being laken away by
soldiers and Iaterahamwe in a Hilux vehicle, after which the soldiers returmed (0 the

Convent to fetch some beer and informed QCQ and the others of “what had happt:ned".35 4

272, Witness QCQ further testified that thc soldiers attacked the Convent again, ten
minutes after the refugees left in the Hilux vehicle. According to QCQ, the soldiers had
been drinking beer before this attack. They counted the children and told the nuns that
“none of [them] must be missing”. When they returned, one of the soldiers said, “Looking
at the faces of these children, don’t you think they are Inkotanyi?” A second solider replied,
“You are drunk. Let us go”, at which point the soldiers left.*’

273,  Witness QCQ gave evidence that during the third attack, the assailants went inside
the Convent looking for walkie-talkies. In the process, they took off the veils of some of the
nuns to see if the veils had left permanent marks on their forcheads. The purpose of this
was to determine whether there werc any people disguised as nuns.**® Witness QCQ
testitied that she did not know the ESO.™”

351

T. 14 March 20053, p. 27.
527 14 March 2005, p. 28.
33T 14 March 2005, p. 28.
3347, 14 March 2005, pp. 30-31.
33T 14 March 2005, p. 29.

356 7. 14 March 2005, p. 29.
7. 14 March 2005, p. 30.
381 14 Masch 2005, p. 30.
3397 14 March 2005, p. 31.

69






The Prosecutor v. Tharcisse Muvunyi, Case No. ICTR-00-55A-T

b193

the soldiers threatened to kill them if they did not do so.”’” While the assailants were
knocking hard on the door, the Mother Superior of the Convent called bourgmestre
Kanyabashi on the phone. but QCM did not know what happened, because Kanyabashi did
not intervene.’

373

279.  Witncss QCM stated that the assailants claimed they had come to take all the
civilians who were in the Convent. After firing in the air, they searched the Convent to find
the people who were hiding, and then separated the refugees from the other people. The
nuns remained in the Convent, whercas the refugees, including the children, were put in the
GK project vehicle and taken away by the soldiers.*” QCM testified that there were two
Hutu children staying with them who had initially been placed with the civilians, but
Hategekimana ordered a soldier to take them back into the house, as they were Hutus.”’®

280. The wilness testified that the soldiers asked the nuns to display their identity cards,
but they refused to do so, after which Hategekimana waved a document in the air and asked
for their superior. They pointed out the superior to Hategekimana, at which point he said to
her, "This warrant of arrest has been given to me by Muvunyi so that [ should go and feich
civilians who are here”.””” QCM said that Hategekimana read the document out to them,””
saying that it was an arrest warrant that allowed him to arrest the people he was seeking and
to kill them.’” When QCM asked him to show her the warrant, he refused to give it to her,

- 3%
so she never read it hersclf ™

281.  Wimess QCM stated that the refugees were mainly Tutsis. There were a few Hutus
among them, but it was only the Tutsis who were ordered o board the vehicles. The
identification of the Tutsis was made possible because a nun who was Hategekimana’s
friend helped him to identify the Tutsis.”® Witness QCM said that she was aware that the
children were going to be killed and begged Hategekimana to spare them, bul he refused
and told her that once they were handed over to the Imterahamwe, he no longer had any
means of saving them.’®

282. The witness testified that after the vehicle was loaded with the children, she
continued Lo beg the attackers to leave them behind and attempted to get into the vehicle
hersell. Professor Blaisc struck her with a cutting tool and told her to leave, saying that
those were not her children.**

283. QCM also stated that she saw Remy Mugabo beating a student who went to
secondary sx}:gool with him and calling him an Inyenzi, but the soldiers around did nothing
to stop him.
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284. The witness testified that the vehicles carrying the Tutsi refugees lefl the house at
about 1:00 p.m., but the soldiers came back around 3:00 p.m. to get some drinks that were
left over Irom a party that they had had. The witness asked them where they had put the
children, and the soldiers told her that they had handed them over to the /nterahamwe.”®

285. Witness QCM siated that she only knew of Colonel Muvunyi as the commander of
the ESO Camp. She said she had not met him and would not have been able to identify
him.”® However, QCM testified that she knew by sight more than 20 soldiers [rom among
the assatlants; she knew they were from ESQ because they were her neighbours; but she did
not know their names.*®’

5.7.3. Deliberations

286. The Indictment alleges that on 30 April 1994, the Accused ordered soldiers of the
Ngoma Camp o kidnap refugees, including women and children, at the Benebcrika
Convent-and-that none-of-the-25-persons-kidrapped wus-ever-seen-again: The-Prosecution

presented (he evidence of Witnesses QCQ and QCM in support of this allegation.

287. Prosccution Witness QCQ was about [ years old in 1994 and did not state the
specific dates of the events she was describing. The Chamber concludes that despite her
tender age in 1994 and the passage of time, she is very credible and provided a clcar and
convincing account of what she experienced. What is not clear from QCQ’s testimony,
however, is the provenance of the soldiers who attacked the Beneberika Convent or the date
of the attacks.

288. The Chamber has considered the testimony of QCM and finds her to be a very
credible witness. Not only did she recount facts based on her direct knowledge and personal
experience, but her evidence is also strongly corroborated by that of Witness QCQ. There is
no doubt that QCM knew Hategekimana as the Commander of the Ngoma Camp. She had
seen him before because he had a friend at the Convent whom he used to visit. She even
knew his nickname, “Bikomago”.

289. Based on the evidence of Witnesses QCM and QCQ, the Chamber is satisfied that a
group of soldiers and civilians under the leadership of Licutenant Hategekimana of Ngoma
Camp attacked Benebernka Convenl on or about 30 Aprl 1994 and abducted and
subsequently killed a large number of unarmed Tutsi civilians. However, the Chamber has
not received any direct evidence that Muvunyi ordered the said atiack. The question for the

Chamber' s determmmationr 15— whether 1t —could—beTeasonabty —mferred - from—all—the
circumnstances, including the allegation that Halegekimana waved a piece of paper which he
claimed was a search warrant from the Accused, thai Muvunyi ordered the said attack. In
the Chamber’s view, there 1s insufficient circumstantial evidence [rom which to conclude
beyond reasonable doubt that Muvunyi ordercd soldicrs of ESO or Ngoma Camp 1o attack
Bencberika Convent.

290.  However, the Chamber musl also determine in light of Paragraph 10, Sub-paragraph
2 of the Schedule of Particulars, whether the Accused bears superior responsibility for the
attack on Beneberika Convent. In this respect, it is relevant to note that the Accused was Lhe
most senior military officer in Butare; that the attack was highly organized und targeted 1o
the specific location of the Convent and the Tutsi refugees living therc; and that soldiers

B3 711 July 2005, p. 14 (1.C.5.).
6§11 July 2008, p. 10 (LC.S.}

T 1 Suly 2003, p. 24 (1C.S.),
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295. KAL testified that Sibomana did not act alone. KAL said that Sibomana, as well as
others who were no longer in the Army. had received orders to look for Inkotany! from the
commander of the camp. **° KAL explained thar Sibomana sometimes went with students
from ES38 nouvelle formule, bul there was total disorder and he went with whomever he
wantcd.

206.  When asked by the Chamber how he knew that Sibomana had received orders from
the camp commander, KAL said that it was common knowledge that the Commander had
issued an order. The witness explained that these events did not only take place aver two or
three days but over a long time. He added that Sibomana went out Syery day to look for
these students, acting under orders from the commander of the camp.’

Prosecution Witness NN

297.  Prosecution Witness NN testified that Chief Warrant Officer Damien Ntamuhanga

was involved in the killing of students at Butare University. Ntamuhanga was the leader of
an anti-looting team consisting of six gendarmes and other soldiers. This team was formed
by Bizimana after the meeting chaired hy Muvunyi on 20 April, and although it was
purportedly designed to prevent soldiers from looting, the team went to kill civilians at the
Umversity.3g3

298. Witness NN described the killings at the University in further detail, noting that he
had saved a female student {from the University al the request of her family, and that student
told him that Ntamuhanga and members of his military police group were killing students at
the University and openly boasting about and describing the killings in detail. The girl that
NN saved was studying at the Faculty of Medicine, which was located ncxt to the
University Hospitai, not inside the main University campus. The Faculty of Medicine was
two kilometres away from the ESO Camp. According to NN, the girl told him that the
soldiers who had committed the massacres at the University were members of
Ntamuhanga's military police group. NN added that if anyone had heard that he had gone
to save that girl, he “would have had problems™. 394

299, NN [urther testified that Chief Warrant Officer Innocent Sibomana was also in
charge of the group that killed studenis at the University,” and that Nlamuhanga was
relieved by Colonel Marcel Gatsinzi as chief of the Military police in mud-May. 3

5.8.3. Deliberations

300. The Indictment alleges that ESQ soldiers set out to kill Tutsi lecturers and students
at the University of Butare as part of the plan to exterminaie the Tutsi inteiligentsia and that
the Accused, by virtue of his position and authonty over the seldiers, knew or had reason 1o
know of these activities due to their widespread nature, but lailed to stop the massacres or
to puntsh their perpetrators.

0T 8 March 2005, p. 1 (ECS.) {(Re-examination).

317 8 March 2005, p. 11 (LC.S.) (Re-cxamination).
%27 § March 2005, p. 11 {LC.8.) (Re-examination).
33T, 18 July 2005, p. 49 (LC.S.).
™ T, 18 Juiy 2005. p. 50 (1.C.S.).
3% T_ 18 July 2008, p. 50 (LC.S.).
WO 20 July 2005, p. 1911.C.5.} {Cross-examination). '
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510—MASSA CRE-OF- TUTSFCPATAANS BY SOLDIERS AND-INTERAHAMWE

5.1 Amdictment

306 Paragraphs 330,331 335 336, 3 40, 3 46 and 3. 48 read:

330 During the events referred 1010 this Indiciment Tientenant-Uolnnal Muvunyr had The dufy
of _ensuring the secualy_and safrfy of The civilian popilalion e pigfecture, as well—as
— ensnnng the discipling of the armbed meen under his command bl Tailed in 118 dety. On several
OCCASIoNS e Apnl_1998 1 icuferani-Cotonel Muvuayi tajted or refused TO_assist Those whise

tives were in danger or who asked for his heip_particularty in-Groupe scotaire and Nyonmm
Paristr where Tursi Tefioecs were massacrexd:

==

130 restenam-Colonel Muuun)u_;n__musl CASes msuga,[ed_ t-n.r‘mlragp-d_ facilitned, _and or
acquiesced 1o among others, the Interabamwe and soldiecs commiting killings, Kidnapmngs

and the desimichion af properfy

3:35-During-the-eventsreferred-to-in-this-Indictment the-milHiameni-e—he Interahamwe, with
the-help-of the soldiersrparticipated-ia-the-massacres-of-the-¢ivilian-Tuisi-population in -Butare
préfecmreand-elsewhere.

.36 Dhring the events reterred o inthis Indicument, oiticersand soldiers actinmeg under tie
orders of 1-iegtenamt=Colgnet Muvunyi panticipatest it the massacres of the vivilian Tots
pupumuuu amd-of Hotvrmoderates i the -opposition—Someof thesecivitran- Tutsis-werearrested
and mktﬂTU‘C]ﬂTCI‘ﬂTB‘NgOTHEGGm]J'UFIhC‘ESG‘Eﬂd'mm kithed:

OO 540 During dhe evonds rederred o in s Indhictment, fhousands of crvilians, mosiy Tuisi. tn
Biifare prifeciure, were massacred, incloding atithe following lofafions,

- Ngoma Parisi, NFoma camiitnie
— Mayazo Dispensary, Maryazo

— Kibeho Parish, Mogusacommune
— Bemecherika Comvents Sove, Huye commane

> ) AL
- PE LT E, YRR

Economat st:lru:‘! ua‘l, };Eurﬂa'mnr
MNyumbaPasish, Gatave-commine
Muslim -Quarters Ngomecommutre:

345 0n —m—about—me—liﬂm—e!'—.ﬂfp::ﬂ— 1094 - the Neoma-Pasish-was-atlacked —The Parish-Prest

requested for-help frum the Npoma Camp-and-an-hourlater 2= Licwenant Niyonteze—whowas
scapd in-rwrmand sl dhe Moo Campsegs edwilb O olbizes - Bather an lake-pseaciion,
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- many [nyeny near a military camp He proceeded to count the refugees and leave rh- nam:h
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posifion af auinorily and the widéstread nature ol (hese massacres, Knew or had reason iy Know
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307. As a preliminary matter, the Chamber notes on the one hand that it has not heard
any evidence relating to attacks on Kibeho Parish, or Nyumba Parish. On the other hand, il
has received evidence of attacks on Cyanika Parish and Mukura Forest which are not
specilically listed in the Indictment. Having concluded above that the Defence did receive
adequate waming of the Prosecution’s intention to prove the said attacks, the Chamber will
constder the evidence relating to them. In the following sections, the Chamber considers
evidence relating to attacks on Ngoma Parish, Matyazo Schoo!, Groupe scolaire, Mukura
Forest, and Cyanika Parish.

5.10.2. Attack at Ngoma Parish and the Matyazo School Complex
5.102.1.  Attack at Neoma Parish

Prosecution Witness OX

308, Proseculion Wilness QX Testified that frorm around 7 April 1994, people were being
killed in the Butare area, and members of the population were therefore afraid to leave their
homes, The witness testified that on 8 April, a young man called Rugomboka was taken
away by soldiers, and later his body was found in a forest. On 14 April, he heard that Queen
Rosalie Gicanda had been killed. Witness QX added thal on that same day, he could sce
smoke coming from the direction of Runyinya commune and many refugees started fleeing
from these areas because their houses were being bumt down, and people were being killed.
Witness QX lestified that bourgmestre Kanyabashi prevented the refugees from moving
into Butare town, so they went to the Matyazo Health Centre. On 21 April, Wilness QX
heard intense gunfire and explosions coming from the direction of Matyszo. He
subsequently saw peopic tlocking to the Ngoma Parish to seck refuge. Witness QX
explained that the fleeing refugees “hid in the sorghum fields, others hid in the bush, and at
night they would crawl 10 the parish and hide at the parish itsel[,"**® He added that most of
the refugees had wounds on their heads, and that they appeared to have been “hacked with
sharp objects.”

309. On 21 April, Witness QX and another person received a telephone call from a lady
who advised them to tlee from Ngoma Parish because she had information that people were
planning to come and kill them. As a result of this information, Witness QX said they spent
the night in the bush, but retumed to the Parish the next moming and took the decision to
remain there. He added that at this time, thcre was “a continuous influx of refugees” to the

Ngoma Parish.™”

310.  According to Witness QX, about two or three days later, the conseiller of Matyazo
loaded many “orphans whose parents had been kitled in the night of the 217, onto a pick-up
vehicle and brought them 1o Ngoma Parish. These children were among a group of between
480 and 490 refugees at the parish. Witness QX added that all the refugees were Tutsi,
“there was no soldier among them”, and none of them was carrying a weapon.*”’

311.  On 29 April 1994, Witness QX heard a group of people knocking very hard on the
Parish gate. As a resull, he and those with him concluded that they were being attacked, and
decided to telephone for assistance and protection [rom the Ngoma Militiry Camp, which
was located ahout 600 to 700 metres from the Parish. About 50 minutes after their call, a

3% 14 December 2003, p. 17 (1.C.S.).
39914 December 2003, p. 17 (L.C.S.).
4N T 4 December 2003, p- 18 (LC.8.).
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and Chez Bihira, and subsequently arrived at the medical centre. The priest dropped off
Witness CCQ and his wife, but before his departure, requested the witness to check on him
later to make sure that he had safely arrived back 1o the Parish.

316. According to CCQ’s testimony, on 21 Apnl 1994, he first went to Matyazo to the
school of the Pentecostal church where some members of his family had sought refuge and
then proceeded to the Ngoma Parish to check on the priest who had helped him and his
wife. Upon his arrival, he saw many refugees at the Parish. CCQ narrated that the refugees
were initially afraid when they saw him, and thought he might have been one of the killers.
However, the refugees were reassured when they saw him talking with the pricst. Witness
CCQ said that he visited (he Ngoma Parish again on 22 Apnl. On 24 April, as he passed by
the Parish on his way to Matyaro, he discovercd that the refugees had been killed. He saw
their bodies, and could tell that thcy had been shol to death. Witness CCQ testified that he
continued on his way to Matyazo Lo make sure that members of his family were alive.**

5.102.2 Killings at Maryazo School Complex

Prosecution Witness CCQ

317. Prosecution Witness CCQ testified that he was al Matyazo school complex on the
night of 21 April 1994 together with members of his family and many other refugees. The
witness testified that the school was attacked, that the attackers threw grenades at the
refugees, shot at themn, and used petrod 10 burn them. CCQ stated that some members of his
family, inciuding his sisters, uncles and aunts survived the attack, but were wounded. He
added tnr;at his family members remained in Matyazo secteur until May when they were
killed.*

Prosecution Witness OX

318. Witness QX testified that on that 14 April 1994, he could see smoke coming from
the direction of Runyinya commune and many refugees started fleeing from these areas
hecause their houses were being bumt down, and people were being killed.*'® Witness QX
further stated that bourgmestre Kanyabashi prevented the refugees from moving into Butare
town, so they went to the Matyazo health centre. He added that the refugees were supposed
to have been moved to Simbi Parish, but a certain priest informed that he had encountered
“some members of the population who were armed with machetes and spears and who were

going to the Stmbi Pansh in order to kill refugees who had sought refugee at the pansh."m
Witness QX said he heard intense gunfire and explosions coming from the direction of
Matyazo on 21 Apnl. He subsequently saw people flocking to the Ngoma Parish to scek
refuge. Witness QX explained that the [lecing refugees “hid in the sorghum [elds, others
hid in the bush, and at night they would crawl to the parish and hide at the parish itself."*?
He added that most of the refugees had wounds on their hcads, and that they appcared to
have been “hacked with sharp ohjects.” The witness said that on 21 April, “Tutsis living in
Matyazo were killed, and the refugees at the Matyazo Hlealth Centre, too, were killed.”

408
409

T. 26 May 2003, p. 19

T. 26 May 2005, p. 19

1191 4 December 2003, p. 14 1.C.S.).

T 4 December 2003, p. 15 (EC.S.). N
204 December 2003, p. 17 (LC.S.).
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Interahamwe militia. During some of these attacks, several pleas for assistance were made
by victims at various locations across the préfecture to both the ESO and the Ngoma
military camps and directly to the Accused, but no assistance was provided. In paragraphs
17, 21 and 27 of the Schedule of Particulars, the Prosecution alleges that Muvunyi bears
individual caminal responsibility tor the said attacks pursuant to Article 6(1) and 6(3) of
the Statute.

323. The Chamber recalls that due &0 a number of exceptional circumstances,
Prosecution Witness QX was allowed to give a deposition before the start of this trial. The
Chamber is satisfied that QX gave a coherent and reliable account of the events he
witnessed at the Ngoma Parish in April 1994, The Chamber finds that the Prosecution has
proved beyond reasonable doubt that a large-scale attack was launched on the Tutst
refugees including orphans at the Ngoma Parish on 29 Aprl 1994, The attack was led by
Ngoma Camp soldiers and Inferaharmmve militia. There is no evidence to suggest that ESO
soldiers participated in this attack, or that Muvunyi gave direct orders for the attack to be
carried out. Stnce most of the incidents recounted by Witness QX involved Ngoma Camp
soldiers, the question arises as to whether the Accused had any coutrol over the Ngoma
Camp. As stated above, the Chamber linds that the Accused effectively assumed the
position of ESO Commander, but it has not been proved beyond rcasonable doubt the he
was also Commandant de place of Butare and Gikongoro préfectures. Consequently, he
cannot be held responsible for the actions of the Ngoma Camp soldiers. The only matter left
to be determined is whether or not the Prosecunion has adduced any evidence to prove
beyond reasonable doubt that ESO soldiers collaborated with the Ngoma Camp soldiers in
the alleged attacks.

324, The Chamber considers that Witness CCQ’s evidence on the killing of Tutsi
reflugecs at Ngoma Parish corroborates that of Witness QX. The Chamber attributes the
slight difference in the dates mentioned by the witnesses to the lapse of time between 1994
and the dates of Lheir iestimony, as well as to the effect of trauma on the witnesses’
memory. This minor discrepancy docs not affect the overali reliable evidence that both
witnesses gave about the attack and killing of several hundred unarmed Tutsi civilians at
Ngoma Parish by soldiers and Interahanuwe.

325, With respect to the alleged attack on Matyazo, the Chamber notes that the
Prosecution witnesses gave different accounts of the location of this attack. Prosecution
Witnesses CCQ and QY testified to an attack on Matyazo Primary School on or around 21
Apnl 1994, Prosecution witness QX spoke of an attack on Matyazo Health Centre on 21
April 1994, CCQ did not state whether he was present during the attack, or who the alleged
perpetrators werc. QY only heard gunfire and explosions [rom the direction of Matyazo and
gave hearsay testimony that the refugees at the Matyazo Health Centre were killed on 21
April.

326. The evidence of Witness QY that fnterahamwe and ESO soldiers were responsible
for that attack on Matyazo Primary school sometime after 7 April is not consistent with the
evidence of the other witness for the Prosecution. The Chamber therefore finds that there
was an attack on Tutsi refugees at Matyazo primary school sometime around 21 April 1994,
However, the Chamher has not heard any reliable evidence an the identity of those
responsible for lhe attack, and therefore cannot conclude that the Accused bears any form
of responsibility for that attack. The allegation about the attack on Matyazo therefore fails.

327.  Similarly. there is no doubt in the Chamber’s mind that a large-scale attack was

launched aguinst Tutst refugees at Ngoma Parish on or about 29 April 1994. The only

evidence before the Chamber is that the attack was led by soldiers under the leadership of
™
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Lieutenant Hategekimana of Ngoma Camp. There is no evidence that ESO soldiers were
involved in this attack. Furthermore, the Chamber has not heard any evidence to suggesl
that the Accused ordered, instigated or otherwise aided and abetted the said attack; nor has
the Chamber heard any evidence pointing to the conclusion that the Accused knew or had
reason to know about this attack. For Lhese reasons, the Chamber finds that the Prosecution
has failed to prove beyond reasonable doubt that the Accused was responsible for the attack
on Tutsi refugees at Ngoma Parish on 29 Apnl 1994

5.10.3. Attack at the Groupe scolaire
5.10.3.1 Evidence

Prosecution Witness OBE

328. Witness QBE was an employee of the Groupe scolaire in April and May 1994. He
testified that he was an eyewitness to two attacks launched on Groupe scolaire in the
second half of April 1994, According to QBE’s testimony, the first attack was by a group
of people apparently led by an Interahamwe dressed in Kitenge cloth. QBE added that this
person was later identified as a member of the Presidential Guard, but he did not give a
name. Witness QBE said that the attackers from outside were assisted by some employees
of the Groupe scolaire including Faustin Twagirayezu, Faustin Niyonzima, Jean Paul, Jean-
Marie and Diogéne. "'

329. Witness QBE explained that during the attack, he came out of the building but the
attackers ordered him not to move, so he sal down in front of the Principal’s office. He saw

the attackerslead-the refugees out of their dommilories-and-assemble-them-on-avolleyball
court. The attackers then proceeded 10 examine the refugees’ identity cards and separated
the Tutsi from the Hotu. The witness explained that the refugees who did not possess
identity cards were separated based on their physical features.*'”’

330. Wimess QBE testified that on this occasion, the refugees were not killed because a
certain Bicunda patd the attackers about 200,000 Rwandan francs o save their lives. The
witness added that as a result of this incident, the rumour spread that Witness QBE was a
member of the RPF and that he was the one paying money to save Tutst lives.*®

331.  Witness QBE explained that the second attack also occurred in the second half of
April. He narrated that one evening, as he prepared to leave the Groupe scolaire at about
5.00 p.m., he saw a camouflage military vehicle with a uniformed-soldier on bouard.
Witness QBE tried to stop Lhe vehicle, and asked the soldier where he was going to.
According to QBE’s testimony, the said soldier refused to stop the vehicle or answer the
witness’'s question; instead, he retorted that he knew Witness QBE was a member of the
RPF. The soldier drove out of the school complex.*'? QBE said that later on, he leamt from
Bicunda who appeared to know the soldiers, that the soldier who was drving the vehicle
was Lieutenant Gatsinzi and that he came from the Ngoma Military Camp. Bicunda also

5115 June 2005, p. 20 (1C.S.). T 16 bune 2005, p. 5 (1LC.S.).
49716 June 2003, pp. 27, 28, 29 (1L.C.S.).

M7 115 Sunc 2005, p. 21 (1C.S.).

81 15 June 2005, pp. 21. 22, 24.

91 15 June 2005. p. 22 (LC.S.).
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come to take refuge al the omphanage on 7 April,”™ told him that he knew Modeste
Gatsinzi, and that he had come from the ESO. Other people told TQ that they saw soldiers
from the ESQ. There was also a young soldier who told TQ that the soldiers who launched
the atlack were trom ESO.*® TQ also recalls that soldiers had already started to surround
the Groupe scolaire complex the day before the attack.*”'

435

340. When the attack was launched on 29 April 1994, Witness TQ was in ihe refectory
with the orphans. TQ first saw the attackers in front of the director’s office. They then
dispersed within the complex and went and asked the people in the dormitones to emerge.
The refugees were gathered in the volleyball court opposite the director’s office. At that
point, the selection process started and the Tutsis were set apart from the others.*? During
this time, one of the Brothers was standing in front of the director’s office, from where he
could see the rcfugecs being gathered on the volleyball court.”” TQ testified that he was
able 1o identify a number of the people on the court, including Vincent Wutabartyo, TQ's
colleagues, and 18 of the Red Cross orphans, as well as some other children and refugees.
Ten of the Red Cross supervisors were among those set aside on the volleyball court. Those
set aside on the courl were taken in front of the veranda, asked to lie down, and the soldiers
and civilian Interahamwe fell on them, They were beaten, undressed, and loaded onto
vehicles, taken to Rwasave and killed. According to Witness TQ, over 140 people were
loaded onto the vehicles and taken away. TQ said that Rwasave was about two kilometres
from the Groupe scoluire.™ Winess TQ asked one of the Brothers to contact the
authorities but he does not know if this was done.**

341. Witness TQ said that Bicunda, a Tutsi refugee, was not one of the persons taken
away and killed.”®® This was because a soldier said, “Those members of Muvunyi’s family
should come closer”,*”’ whereupon Bicunda and other members of his family moved out
and stood aside, and nobody touched them.** However, a child from Bicunda’s family,
nicknamed Kibwa, stayed away from other members of Bicunda’s family and was taken
away and killed. TQ learnt that an ambulance was sent for the child but it was already too

late.**® That child was the only person for whom an ambulance was sent that day.‘Mﬁ

342. On the moming of 29 April 1994, TQ talked to Witness QBE and 1old him to ask
for help from the Commander of ESO because the attack was coming from soldiers under
the Commander’s charge.*"' TQ testified that Witness QBE told him that he had telcphoncd
the ESO and had spoken to Colonel Muvunyi.Mz QQBE told TQ that Calonel Muvunyi said

4297 27 June 2005, p. 15 (LC.S.).

301 27 Jupe 2005, p. 26 (1C.S.).

31 T30 Tune 2005, pp. 44, 45 (re-examination) (LC.S.).

327 27 June 2005, pp. 27, 28 {L.C.S.).

3727 June 2005, p. 27 (L.C.S.).

%4 T 27 June 2005, p. 28 (LC.S.).

33 7. 27 Tune 2005. p. 29 (1.C.S.).

436 127 June 2005. p. 28 (LC.S.).

7727 June 2005. p. 28 (LC.S ).

38727 June 2005, p. 28 (L.C.S.); T. 30 June 2005, pp. 22, 23 {cross-examination) {L.C.S.).
9130 June 20035, p. 23 (cross-examination) (1.C.S.),

440130 June 2005, p. 45 (re-cxamination) (1.C.S.).

*UT, 27 June 2008, p. 27 (LC.8.); T. 30 June 2005, pp. 45. 46 (re-examination) (LC.S.).
21 27 June 2005, p. 27 (LC.5.); T. 30 June 2003, p. |12 (cross-examination} {I.C.S.}.
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he would first check which soldiers were attacking them and then he would send help,
but nothing happened. Witness TQ also said he would not be surprised if Witness QBE said
he did not make that call on the moming of 29 April 1994 but the night before.** TQ said
that he subsequently learnt that Colonel Muvunyi refused to help and said he did not know
the soldiers in question. In the afternoon, TQ asked Witness QBE to tell Colonel Muvunyi
and the préfer that a number of persons had been abducted.**

443

343, On cross-examination, Wiiness TQ explained that when he gave his staicment to the
ICTR investigator on 28 and 29 July 1998, he knew a few of the assailants’ names, but he
did not know their complete respective identities. Witness TQ testified that he knew
Lieutenant Modeste Gatsinzi, although not before the attack. He saw Licuicnant Gatsinzi
the day of the attack and after that he often saw him moving around town, for instance in
early May. TQ testified that he came to know Gatsinzi’s name on the day of the attack.**
Witness TQ further explained that when he gave his statement on 28 and 29 July 1998, he

did .not_give Licutenanl_Gatsinzi’s -name to-the_investigators_for personal reasons.”” TQ
explained that at that time he himsell had a pending case and that he had leant that Gatsinzi
held a position and that he had gonc back to the RPF so TQ was afraid to mention his name
for security reasons.**®

344, Witness TQ first mentioned the involvement of Modeste Gatsinz in the 29 Apnl
attack when he came to testify ai the [CTR in the Burare case.**® He did not recall
mentioning any other soldier in the course of that testimony.**® Witness TQ testified that
now he can also identify Captain Nizeyimana, who was based at the ESO in 1994, as well
as Mugabarigira, Hatcgekimana. as soldiers who took part in the attack of 29 April 1994 at
the Groupe scolaire.™" Witness TQ came to know the identity of those men during his trial
before the Rwandan War Council ** Witness TQ testified that he did not know who was in
charge of those soldiers on 29 April 1994.% TQ said that in the Burare trial before the
ICTR, he did not say anything about Nizcyimana becausc no question was put to him in
that regard.** Witness TQ further testified that a friend of Nathan Bicunda gave him
information conceming the soldicrs who took part in the attack of 29 Aprl 1994.*° TQ
testified that Hategekimana was the commander of the Ngoma camp.**®

345. In regards to the civilians who took part in the attack of 29 April 1994, Witness TQ
can remember Diogéne Nsabimana, whom he knew because they attended the same school

37,27 June 2005, p- 27 (1.C.S.). Parl of the sentence is missing in the English lanpuage transcripts. The
French language transcripts were used.

M9 30 June 2005, pp. 12, 13, 14 {cross-examinalion) (I.C.S.).
3 T.27 Tune 2005, p. 27 (L.C.S.).

446 T. 28 June 2005, p. L1 {cruss-examination) {L.C.5.}.
77,28 Tune 2005, pp- 1L, 12 (cross-examination) (£.C.8.).

448 1. 28 Tune 2005, p. 12 (cross-examination) (LC.S.).

9T, 28 Tune 2003, pp. 13. 14 (cross-examination) (L.C.S.).
4501 28 June 2005, pp. 13. 14. 15 (cross-examination) (1C.S.),
11 28 Tune 2005, p. 153 (cross-cxamination) (L.C.S.).
2130 June 200, pp. 40, 41 (re-examination) (1.C.S.).

37 28 June 2008, p. 15 (cross-examination) {L.C.S.).

BT 28 June 2008, p. 16 (cross-examnation) (LC.S.).

33T, 28 June 2005, p. 17 {cross-examination} (1.C.5.).

438 T30 June 2003, p. M (re-examination) (1.C.5.).
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heard what QBE was saying.**® However, TQ never said that he was sure QBE was talking
to the préfet at that time. "

Prosecurion Witness NN

351.  Witness NN testified that from April to June 1994, he was a soldier at ESO.*" He
said that during the 1994 cvents, there were two different groups of soldiers at ESO. The
first group was under the leadership of Caplain Nizeyimana and included other officers
such as Chief Warrant Officer Kayinamura, sccond-Lieutenant Bizimana, and Second-
Lieutenant Gakwerere. According to Witness NN, this group consisted mainly of soldiers
from the nonth of Rwanda, they were extremists, and they engaged in widespread massacres
ol the civilian Tutsi population. Witness NN explained that the second group consisted of
those who did not support the massacres. Witness NN said he was part of the second group
that consisted of Tutsis, people who looked like Tutsis and others who were not from the

north—and- did -not-support—the-massacres—He—explained—that—this—greup—had-its—own
information network™, and that they tried to obtain information about the killings to leamn
who was responsible.*”’

352,  Witness NN testified that Second-Licutenant Gatsinzi, an ESO soldier, participated
in the killings at the Groupe scolaire, and that the victims were orphan children from SOS
Kacytru who had sought refuge in Butare.*”* He explained that while there were both adults
and children at the Groupe scolaire, most of the refugees were children, and that he had
secn them when he went to visit one Bicunda. Witness NN added that all the refugees he
saw were civilians. He further stated that he was not an eyewitness to the killings, but saw
the body of one of Bicunda’s children at the mortuary. The Witness estimated that the
killings at the Groupe scolaire took place in late May.*”

Defence Witness MO38

353, Defence Witness MO38, a Tutsi woman, testified that in 1994 she lived in Kacyiru,
in Kigali préfecture and worked as a nurse. On 6 April 1994, she heard about the death of
President Habyarimana and also heard gunfire.*’* On 7 April she received a telephone call
from someone who told her that some people had been killed in Kyovu district, and that the
attackers were looking for witness M38’s home with the intention of killing her and
members of her family.*"?

3547 Witness and her famify therefore moved 1o the orphianage al Kacyiru and stayed
there for two nights. On 9 April 1994, Witness MO38 and her family were evacuated to
Butare together with the other children from the orphanage.”(’ They arrived in Butare at
9.30 pm. and lodged at the Groupe scolaire. According to the witness, Butare was quiet

468 T. 30 June 2003, p. 26 (cross-cxamination) {1.C.S.).

469 7. 30 June 2005. pp. 26. 27 {cross-examinuation} {I.C.8.).

Y0118 July 2005, p. 4 (1.C.S.).

*7LT. 18 July 2005, pp. 42-43 (LC.S.).

2118 July 2005, p. 52 (LC.S.).

77T _18 July 2005, pp. 55. 56 (1C.S.),

1 7. 13 December 2005, p. 21 (1.C.S.).

*7 7. 14 December 2005, p. 6 (LC.S.).

*767. 13 December 2005, p. 22 (L.C.S.); T. 14 December 2005, p. 8 (LC.S.).
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the Accused. In any event, QBE testified that the ESO Camp was the closest military
facility to the Groupe scolaire, as 1t was located only one or two kilometres away. Thus, it
was reasonable to expect the Accused, as the highest-ranking military official at the Camp
in late April 1994, to provide protection for the refugees at the school or to prevent soldiers
under his command from attacking the facility, Due to the repeated nature of these atlucks
on the Groupe scolaire, the Accused had reason to know of them, but failed to take action
either 10 prevent them or to punish their perpetrators. !

359. The evidence of Prosecution Witness TQ comoborates that of Witness QBE with
respec! to the fact that the Groupe scolaire was attacked by ESO soldiers on or about 29
April 1994. TQ’s evidence tends to suggest that the Accused was at least aware of the
ongoing attack, even if he did not directly order it. TQ’s testimony further corroborates
QBE’s assertion that he placed a telephone call to the ESO Commander to request for
assistance. From the evidence of these two witnesses the Chamber notes that Bicunda and
his family, who were Tutsis, were spared on account of Lheir relation to the Accused.

360. The Chamber considers that the evidence of Witnesses QBE and TQ 1s corroborated
in cvery material particular by that of Witnesses NN and MO38. In fact the salient isgues
that an atlack was perpetrated on Groupe scolaire on 29 Apal 1994 by soldiers and
Interahamwe, that Bicunda’s family was saved by the Accused, that one of the Bicunda
children was killed during the attack due to a mistaken identity, and that an ESO soldier
called Lieutenant Modeste Gatsinzi ied the group of military and civilian attackers, have all
been corroborated and established beyond reasonable doubt. The Chamber notes Witness
TQ's suggestion that durng criminal proceedings in Rwanda, he leamnt that both
Hategekimana from the Ngoma Camp and Nizeyimana from the ESO Camp took part in the
attack on the Groupe scolaire. This evidence, together with QBE's account that it was
soldiers from Ngoma Camp who attacked the school, established that this attack was a joint
operation involving soldiers from both ESO and Ngoma Camps.

361. The Chamber believes that MO38 deliberately tried to minimise the role of the
Accused in saving her and her family and therefore does not belicve her evidence that
Colonel Gatsinzi was her family’s saviour. Similarly, the Chamber disbelicves MO38’s
evidence that it was a group of nterahamwe with the assistance of soldiers from Gisenyi,
who attacked the Groupe scelaire. The Chamber attributes this evidence to Witness
MO38’s desire to shield ESO soldiers and the Accused, their commander, from
responsibility for the Groupe scolaire massacres. The Chamber recalls its finding that ESO
soldiers were under the effective control of the Accused. The Chamber also notes that the
Accused saved the Bicunda family from being killed: that he sent an ambulance to rescue
one of Bicunda’'s children; that Witness QBE telephoned the ESO Camp and reported the
attack to someone alleged to be the Camp Commander; and that the attackers were under
the leadership of Licutenant Modeste Gatsinzi from ESO. These facts suggest that the
Accused knew ol the attack but failed to do anything to prevent or stop it, of otherwise
punish the perpetrators.

362, The Chamber notes a number of apparent discrepancies in the iestimony of
Prosecution Witness TQ. For instance, it emerged during the cross-examination that TQ
had deliberately failed to mention Lieutenant Modesie Gatsinzi’s name to the ICTR
Investigators 1n | 998, but that he had mentioned Gatsinzi’s name during his 2004 testimony
in the Butare trial before this Tribunal. Apparently, this was because TQ himself was an
accused person in a pending case before the Rwandan War Council and he was afraid of
mentioning Gatsinzi’s name. TQ also testified that it was during the proceedings in Rwanda
that he got to know the names of some ol the other soldiers who participated in the attack
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5.10.4. Attack on Tutsi Refugees at Mukura Forest

5.104.1 FEvidence

Prosecution Witness XV

365. Witness XV, an employee ¢f the University Hospital, testified that from about 7
April 1994 when the news of the death of Rwanda’s president spread in his commune, the
security situation deteriorated. He said soldiers set up roadblocks and Tutsis were asked to
show their identity cards.®®® XV testified that in light of this security environment, he
decided to stay at home with his family. On 15 or 16 April, he received a letter from the
Director of the university establishment, which was co-signed hy “Commander Muvunyi”,
instructing him to go back to work, which he did. However, around the 18 or |9 April, he
again stopped going to work on the advice of his boss because “houses were being bumt

and people were Tumming away 4+

366. Witness XV further testified that around 21 April, houses near his own were hcing
bumt down “and people were being told lo ensure their own secunty.” Witness XV
therefore chose to move towards Mukura forest where some of his friends had already
sought refuge. According to Witness XV’s lestimony, when he got to Mukura forest. he
{ound about 800 Tutsi refugees, including “‘children, old women, old men, young men, and
young women.” He explained that shonly after the refugees arrived at the forest, “civilians
and Interahamwe became aware of that” and “started to kill” them. Witness XV further
explained that the refugees defended themselves “with sticks and other resources in order to
ward off the situation” but they failed because soldiers had becn called in to reinforce the
Interahamwe. These soldiers, who Witness XV said came from the ESO and Ngoma
Camps, soon arrived bearing arms and grenades.“g

367. Witness XV informed the Chamber that after the attacks, he “noticed that therc were
some dggd bodies™, and that he escaped through the bushes and went towards 1o Tumba
valley.*

Prasecution Witness YAK

368. Prosecution Witness YAK was a 15 year-old school boy in 1994, living in Huye
commune, Butare préfecture. He testified that on 7 Aprl 1994, he learnt that the plane

carrying President Habyarimana had been shot down, and thal the President was dead.
Witness YAK said it was further announced (hat the Inyenzi were responsible for the
President’s death; and that the word “Inyenzi” meant Tutsi. YAK said the secunty situation
in his commune changed after this date; night patrols were initially set up and operated
jointly by Hutus and Tutsis, but later, the Hutus developed their own “means of
communication” and did not want to conduct joint patrols with the Tutsis. The joint night
patrols stopped around 15 to 17 April 1994. According to YAK’s testimony, the Hutus
from neighbounng secteurs started wearing banana leaves and marching; they told other
Hutus to wear banana leaves on their person and place them on their houses, and that
anyone who did not do so would be killed. YAK explained that this was a way of

86T 16 May 200, p. 7.

7T, 16 May 2005, pp. 8, 9.

88 . 16 May 2003, pp. 9. 13.

#9116 May 2005, p. 13. -
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distinguishing Hutus from Tutsis. He said; “One could feel that there was something
organised and they killed us.”**

369.  As a result of this deteriorating secunty situation, Witness YAK and other Tutsis
spent the night in the bush, not far from a school. The refugees (itled the classrooms of the
school, and there was not enough space for everyone. Witness YAK said that the refugees
came from neighbouning secteurs such as Dudinana, Runyinya, Karama, and Bvumbi. He
said they remained at the school but were attacked by people wearing banana leaves. Some
of the men tried o defend themselves, but realised it was impossible to do so. The refupees
therefore decided to move towards Gasharu. By Witness YAK's account, lhere were
between 4,000 and 5,000 refugees.®®’ They went past Gasharu and settled on a platform
called Nyagasoze, which was located in Mukura forest. YAK testified that because they had
not eaten for a numher of days, someone slaughtered one of his cows and distributed the
meat among the refugees. As they settled down (o eat, they were attacked by a group of
civilians. Witness YAK said the refugees managed to repel this initial attack.**”

370. Shorlly afier this first attack, there was another attack by soldiers who came from
the direction of the tarred road, and descended from CT mnilitary trucks. YAK testified that
in his estimation, there were about [00 armed soldiers in uniform: they wore black berets
bearing the insignia of the Rwandan Army. Witness YAK further stated that he believed the
soldiers came from ESO, because another Tutsi refugee told them that an Interahamwe
called Diogene Harindintwali had gone to seek reinforcements from the ESO Military
Camp. Witness YAK added that he could distinguish between soldiers and gendarmes
because the [atter wore red berets, while the soldiers wore black ones, He also explained
that the soldiers at ESO were trainees.*”

371. YAK explained that upon their arrival, the soldiers first fired three grenades
mounted on guns towards the refugees, but that these grenades did not claim any victims.
YAK stated the Chamber that the soldiers staned shooting at the refugees, who because
they were afraid to see the soldiers, had gathered in one place. He said this facilitated the
“work” of the soldiers.*”* YAK said some people who stood close to him fell to the ground.
He managed to slip away and lie down in a sorghum field. YAK said that the shooting
lasted for about two hours. When the gunfire stopped and everything was quiet, YAK
observed the soldiers withdraw into a nearby pine forest, and then back to their trucks. They
drove off towards the direction of Butare. After the soldiers’ departure, “members of the
population came to finish off all those who hadn’t heen killed on the spot with guns - - with
gunshots”. YAK cxplained that from his hiding spot in the sorghum field, he could hear the
noisc of stoking machetes, as well as the screams and groans of the reflugecs who werc
being attacked. He said “those agonising cries” ended about 3.00 p.m., but he waited until
nightfall and then walked 1o his aunt’s place. His aunt was married to a Hutu man. He said
he walked in the rain and under the cover of darkness and that those manning the
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. 29 June 2003, p. 26.
. 29 June 2003, p. 27.
. 29 June 2005, pp. 28-29.
29 June 2005, p. 30.

. 29 June 2003, pp. 29-30. Witness YAK stated as follows: “We were refupgces scattered all over the
place. We saw soldiers and as Rwandan civilians were not used to soldiers, was {sie) afraid because those
soldiers hadn't come to save us. We expected something to happen. So we assembled and apparently
facilitated their work, ... We assembled so they could shoot us casity, a gun, a bullet could hit more than one
person, and that 1s exactly what those soldiers wanted to see.™
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roadblocks had already left. He armived at his aunt’s place at about 8.30 p.m,, but had to
leave again at 3.00 a.m., to join other refugees at the Butare University chspital.‘“’"5

5.10.4.2. Deliberations

372.  In the Chamber’s view, Prosecution Witnesses XV and YAK largely corroborate
earh other on the attack on Tutsi refuges at Mukura lorest and the identity of the attackers.
The Chamber finds that soldiers from the ESO and Ngoma Camps were involved in the
attack and that they worked in close collaboration with the Interahamwe. The Chamber also
finds that the Accused, by virtue of his position as [nterim ESO Commander and the most
senior military officer in Butare, had rcason to know of the attack on the civilian Tutsi
population at Mukura forest. Due 1o the large number of refugees staying at Mukura and the
nature of the attacks on them by the Interahamwe, the Accused had reason (o know of their
situation. Yet, instead of protecting the refugees and preventing the Interahamwe from
further victimising them, ESQO soldiers under the authority of the Accused participated in
massacring them. The Chamber therelore concludes that the Prosecution has proved beyond
reasonable doubt that ESO soldicrs under the command and authority of the Accused
coflaborated with Interahamwe and other soldiers from Ngoma Camp to attack and kill
Tutsi civilian refugees at Mukura forest, The Chamber further finds that the Accused had
reason to know of this attack but failed to prevent it or to punish the perpetrators.

5.10.5. Killing of Civilians at Cyanika Parish and at Kahutare
5.10.5.1, Lvidence

Prosecution Withess YAQ

373. Proseculion Witness YAO testified that on 7 April 1994, she heard about the death
of the Rwandan President. At the time, she lived with her parents and five siblings. They
were all Tutsi. YAO testified that after the President’s death, the behaviour of people in her
area changed and members of her family were afraid. They thereflore decided to leave their
home and seek refuge elsewhere. Her parems and siblings went to Mushubi Pansh, while
Witness YAO spent the might in the bush. YAO testified that her parents, one of her
brothers, as well as other people such as Kageruka, Rugambara, and Félicité were killed at
Mushubi Parish on the night of 7 April. She learnt about this from her younger sisters who
were with their parents when they died.**

314, YAO stated that after receiving the news of the death of her parents, she continned
her flight so that she would not be kiiled. She first went to her aunt’s place and
subsequently to Cyanika Parish. Upon arrival at the Parish, she found two priests who were
living there; later on, other refugees including men, women and children arrived from
Karama and Rukondo. The refugees looked dirty and tired. YAQ said (hat she spoke to
some of the refugees and they told her they were flceing because they had been attacked
and their cows taken away; some said that their neighbours had been killed and so they
decided 10 flee.*”” YAO said that she heard that on 16 April 1994, there was an attack on
the rcfugees ar Cyanika Parish. YAQ icstified she “heard that grenades were thrown, but. ..

4931 29 june 2005, p. 33.

*% .21 March 2005, p. 7. \)
q
“7 7. 21 March 2003, p. 8.
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5.11.2. Evidence

Prosecution Withess AFV

379.  Witness AFV, a Tutsi woman, worked at the Butare University l{ospital at the time
of President Habyarimana’s death.*” At about 1:00 p-m. on 20 April 1994, while walking
home from work, she was stopped by soldiers manning a roadblock lacated at the
intersection of the roads leading to the University Laboratory and the University
Hospital.’™ There were about four armed soldiers in military uniforms with spoited colours
similar to the uniforms she knew soldiers from the ESO wore. They also wore cartridge
belts and carried grenades. AFV did not notice the headgear of the soldiers, or even if they
wore any. The witness believed the soldiers came from the ESO because thc roadblock was
not far from the ESO Camp “and the soldiers took tums” at the roadblock.™

380. AFV estimated that the roadblock was about a 10-minute walk from the ESQ.**

The soldiers asked passers-by to present their identily cards and separated the Hulu from
the Tutsi. Hutu were allowed to pass, but Tutsi were asked to stay and were searched.

381. Witness AFV testified that the soldiers searched her, beat her, and asked if she
thought she was extraordinary. They asked her how she could dare go to work. They took
her service keys. The witness feared the soldiers would harm her, because a Tutsi girl who
had walked with AFV 10 the roadblock was killed by the soldiers when they discovered that
she had torn u? her identity card in order to conceal her ethnicity. Her body was thrown
into the gutter.”™

382. One of the soldiers said, “Let us look at this Tutst's sexual organs. How come you
are working when the others aren’t?” The soldicr then added, “Let's go along with her, but
tomorrow you will have to come baek and present yourself to me.’ > AFV believed the
soldiers meant that they would kill her after looking at her sexual organ.**® Two gun-toting
soldiers said they would accompany Witness AFV home, but they in fact beat her up and
took her into the woods.” She 1old them to kill her on the spot instead of taking her away
to torture her.*%

383,  Once in the bush, onc of the soldiers continued to beat and insult her. Another one
took off his trousers. They undressed her, took off her underpants while she was sitting, tied
her with her sweater, and blindfolded her with her other clothing. She protested that they
should kill rather than rape her. One of_the soldiers hit her head against the ground and she

. 509
lost consciousness.

499

T. 21 June 2005, p. 2; p. 28 (1.C.S.}; Exhibit P.21 (Under seal).
01 21 June 2005, p. 5.
39T 21 June 2005, pp- 4, 3; p. 26 (Cross-cxamination).
%27, 21 Junc 2005, p. 1L p. 21 {Cross-examination}).
030 21 June 2005, pp. 12, 13.
3T 21 June 2005, p. 13.
5T, 21 June 2005, p. 14.
%7 21 June 2005, p- 14
77,21 June 2003, p. 14.
398 .21 June 2005, p. 15.
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T. 21 June 2003, p. 13: Witness AFY quoted one of the soldiers as saying: “Don’t kill her before we have
a louk at the sexual organ of a Tutsi, or of a Tutsi woman.”
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Camp and /nrerahamwe were responstble for the said rapes. In the Chamber’s view, the
aliegation that ESQ soldiers commitled rape in Butare in 1994 is a material fact that should
have been pleaded in the Indictment, not a mere evidential detail that could be introduced at
d laler stage.

402. Tt is clear from the jurisprudence of the ad hoc Tribunals that in certain limited
circumstances the Prosecution may cure a defective indictment by giving timely, clear and
consistent notice to the Defence through subsequent communications such as the Pre-Tnal
Bref, witness stalements, or the opening statement.”*® Thus, a vague or otherwise defective
indictment can be cured through these means if it merely fails to set out the particulars of
the Prosecution case with sufficient specificity. As stated by the ICTY Appeals Chamber,
“the question whether an indictment is pleaded with sufficient particularity is dependent
upon whether it sets out the material facts of the Prosecution case with enough detail to
inform a defendant clearly of the charges against him so that he may prepare his

S50
defense.

403. In the instant case, however, the Chamber is conlronted with a very diflerent
problem. With respect to the rape charge. the Chamber is of the view that the Indictment 18
nol vague. On the contrary, the Indictment clearly states that soldiers from Ngoma Camp
committed rape. This is a clear and straightlorward charge. There is no ambiguily in this. A
careful consideration of all the charges contained in the Indictment reveals that the
Prosecution clearly distinguished between the criminal acts attributed to soldiers from the
Ngoma Camp and those attributed to ESO soldiers. There is specific reference to the
Ngoma and ESO Camps in some charges while other charges refer only to one Camp and
not to the other. Therefore, it cannot be said that it was a mistake on the part of the
Prosecution 10 have listed only the Ngoma Camp under the rape charge. When the evidence
was presented in Courl during the trial, however, it turned out that it was not the soldiers
from Ngoma Camp but those from the ESO Camp who had committed these acts. Lack of
evidence (o prove a charge does not makc the charge defective.

404. For thc Prosecution to turn around in its Pre-Trial Bnef and state that the ESO
soldiers as well as soldiers from Ngoma Camp and Interahamwe commilted rape could be
interpreted as a radical transformation of the Prosecution case. It is clear that the Accused
did not have the opportunity 1o defend himself against such a fundamentally different case.
The Chamber therefore considers that it would be prejudicial to consider the evidence of
rape by ESO soldiers in light of the allegation in the Indictmenl

405. Tt is clear from the Rules that the Prosccution cannot amend an existing charge in an
indictment or introduce a new charge without following the proper procedure. Rule 50
deals with the amendment of indictments. Once the indictment is confirmed it can be
amended only with leave of the Conflirming Judge or the Trial Chamber, as the case may
be. If new charges are added when the accused has alrcady made an initial appearance
before a Trial Chamber, a further appearance shall be held in order 1o enable the accused 10
enter a plca on the ncw charges.

406. These provisions would be null and void if the Prosecution could amend existing
charges merely by giving notice in the opening statement or Pre-Trial Brief. As mentioned
carlier, if the existing charge were merely vague or otherwise defective, such defects could

349 Kupreikié, Judgement (AC), para. 114; See also Gacumbitsi Judgement (AC), para. 55; Ntakirutimona
Judgement (AC), para 27, Nivitigeka Judpement (AC), para. 195
35 Kupreskic, Judgement (AC), para. 83.
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be cured by providing timely, clear, and consistent notice. However, when these are new
charges, the matter has to be referred to the Chamber to have the indictment amended.

407. It is generally alleged in the Indictment that the Accused was Interim Commander
of ESO from about 7 April 1994. Thus the issuc of his responsibility for the alleged
criminal acts of his subordinates is an important matter that needs to be clearly spelt out in
the Indictment, not a mere detail that can be added later at the convenience of the
Prosecution. The Chamber recalls that the Prosecution sought leave to amend the
Indictment, including a specific prayer to drop the rape charge, but its motion for
amendment was denied on the ground, infer afiag, that it came just before (he
commencement ol the trial and that further delay in the opening of trial would prejudice the
rights of the Accused.” The matter went up to the Appeals Chamber, which proceeded to
elaborate on (he distinctions between a new charge and the materal lacts underpinning an
existing charge.>>? It should be noted, however, that the Prosecution did not seek in that

instance to amend the rape charge.

408. To establish the rape charge, the Prosecution presented the evidence of three
witnesses, viz, AFV, QY and TM, all alleged victims of rape. The Prosecution «also
presented Witnesses YAI, CCP and YAK to show that the Accused knew or should have
known that the widespread rape of Tuts1 women was taking place in Butare. The Delence
did not present any witness to challenge the evidence on rape but argued that the
Prosecution witnesses were nof credible,

409, ‘The Chamber has carefully considered the testimonies of Prosecution Witnesses
AFV, QY and TM, and finds that their accounts of the rapes they endured are reliable. The
Chamber [ully understands the unique circumstances of rape victims and sympathises with
them. However, in light of the very specific naturc of the rape charge contained in the
Indictment, and the nature of the evidence adduced at trial, the Chamber is of the view that
the Prosecution has not proved beyond reasonable doubt that the Accused can be held
responsible for the cnme of rape as charged in Count 4 of the Indictment.

31 prosecutar v. Muvunyi, “Decision on the Prosecuttor’s Motion for Leave to File an Amended Indictment”
(TCY, 23 February 2005,

552 prosecusor v. Muvunyi, “Decision on Interlocutory Appeal™ (AC), 12 May 2005.
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5.12. CRUEL TREATMENT OF TUTSI CIVILIANS BY SOLDIERS

5.12.1. Indictment
410. Paragraph 3.47 reads:

3.47 During the events referred (o in this Indictment, soldiers of the ESO and Ngoma Camp
participated in the meting out of cruel treatment 1o Tutsi civilians by bealing them with sticks,
tree saplings and or 1ifle butts.

5.12.2. Events at the Butarc Cathedral and at ESO
5.12.2.1. Evidence

Prosecution Witness YAD

411. Prosecution Witness YAO testified that on 17 May 1994, soldiers came 10 the
Butare Cathedral and found her hiding in a cuphoard {ocated within the sacristy of the
cathedral. They brought her out, and one of Llhem called Gakwerere, forced her 1o roll in the
mud. The other soldiers hit her and called her Inyenzf.553

412, YAO said the soldiers took her to the “bishop’s house”, from where they took
another person oul. She explained that when they arrived at the Bishop’s house, some of the
soldiers alighted from the vehicle and went inside the house. Witness YAO was left in the
vehicle with one soldier, The soldiers who went inside the house said they were going to
look for Inyenzi, and returned with one person who they were beating, kicking and hitting
with gun butts.*** From the bishop’s house, the soldiers drove with them to the nun’s
Convent,“the Convent of the Petite-Seurs”-where-theypicked uptwonuns—Thesenuns

told Witness YAO that soldiers had killed people at the Convent.*

413. From the nun’s Convent, the soldiers drove with them to ESO. Upon arrival at ESQO,
Lieutenant Gakwerere went to speak with Muvunyi. Gakwerere and Muvunyi then called
onc of the nuns who had been brought together with YAO. Even though YAC could not
hear the question that was put to the nun by the soldiers, she heard the nun telling
Gakwerete and Muvunyi that the people who had come to the Convent were unarmed
refugees. Muvunyi also asked the nun why she did not make a list of all the refugees at the
Convent, hut she did not answer the question. YAQ noted that Muvunyi was speaking in a
“visibly angry” tone. She added that Muvunyi asked the soldiers to take the nun they had
questioned back to the Convent, and Witnesses YAQO and YAN Lo the Brigude.ﬁ{' YAO
testificd thal Muvunyi was present when they were being taken away. She testified that the
Brigade constituted two buildings in which people were jailed, and that it was very close to
the ESO. She said it took them about four minutes to dnive from ESO to the Brigade.

Prosecution Witnesy YAN

414. Witness YAN testified that on 6 Apnl 1994 when President Habyarimana's plane
was shot down, he lived in Gikongoro préfecture. Around 15 Aprl, he moved 1o the

T. 21 March 2005, pp. 10, 11.
T. 21 March 2005, p. 13.
T. 21 March 2005, pp. 12, 13.
T. 21 March 2005, p. 14.
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whohad ordered thatr specificpersons be aken—away. —Wimess Y AN explamed thara
gendarme_officer sal-in_an_office next tothe room where he_was being defamed, and

—whenever-the phone rang,this-officerwould-say-it-was Muvunyi-whe-had-telephenedto

——pive orders that people be taken awayWitness Y AN testifted-that those tukenaway irthis
manncr nevetr came back, ey were taken away o be kitled” >

419—YAN-infermed—the—Chamber—thal-he- was—released-from- deteation-as—a—result-ol
—————mtervention_by_sumeone—who—spoke—to—Muvunyi —on—his—behalf —After —his—release;—the

gﬂndnrme,s: afihe B dVTS‘c"Il—
him to-stay_at the Brigade and die ol hunger. Undeterred by what the gendarmes had
said-Witness YAN-decidedto leave the Bripadeand-head back-to-the Procure:

420 —Defence Witness MO72 testificd that- op 17 May 1994, Licutenant- Gakwerere—and
one-of his subordi nale&t:anspuﬂcd_heLauu_LhIee_mheLsmmrs from1he Convent of the Lide
Sisters-of Jesus-Chastto ESO- C—&mp—rfhe%wer&takem wthc—back—oﬁapisk—uptruek—wuh
——————three-other individuatsinchuding-Callixte,and-Witnesses YAN-and-¥AQ-™The witness—————
recalled thatrwhen Thev amived ar The 80 L,mummmwmmw
taken Jc04he—w&r—ﬁ=mu—and other people whom she believed resided or worked atthe ESO. >

42I—Shcﬂexp{amed—r}mrhcﬂtcnan’rGﬁkwcrcrﬂﬁld-pcopltﬁtESMhaﬁheﬂuﬂs—aﬂd ther
nennle B L
and—mpmm;dadM{ness_MO?Lamme—othepreiugees bmught_m_l:.bLLby_(g&hWPrﬂ
aheﬂcxp}mned—that—the—emwd—shevcd—thﬂ—rcfugecs,—puHed—a{—ﬂictr—elethes,—ﬂaﬂed—%hem—
Treyenzis,—but—did—not—strike—them: ——However,the witness —admitted - that - ome—person

— wempledloatack YAN with a metallicimplement —She farher stared thal YAN asked 2

mi Hitary-Chaplain -at-ESO-forassistance-but-the-latter satd -he- eould-not ceme-to-YAN's

2572
dIdd,

472 Wilness MUY7 7 also festificd_fhal PIoscoution wWilness Y ACQ wias_never assaulbied
duﬁﬂg—th&peéad—the:}were at-ESO—She-added-that ¥ AD wasnettreated-differently from
any of theother persons-arrested by the soldiers>”However the-witnessstated-that-YAQ’s

574
Ciolhes were wel bot Lhaf she did nolr Know hiow ll‘lf‘!ﬂ‘}.f gﬂT Wl

423 —The-witness-further-explained-that-she-had-nevermet Tharcisse Muavunyi-and-never
spoke-to-him-while at-ESG-Camp.*According to heraccount; Lieutenant-Gakwerere-was

I 30 May 2005 pp— 3 1A (L5
30y 2005 p 10 HCS Y

W""%SSGblAN—dﬂd—Y—A@ mn .n!ncprl SEESI0R.

308 o 15 Muarch 2006 p13{EC-5)

P S March 2006 p1 3 LCS )

ST T March 2006, p 5 0C 50 p 25 {cross-examination) {LC.8]
I 5 March 2006-p—| 3-0-C-5-)

> S M 2006 T EC S T

j‘ T 15 March 2006, pT5(ICS T p. 25 (cross-examination) (LC.5.) Q —
TS March 2006 p BHECS ) p 25 {erossexanmtimaton) (FCS e
3| S vharch 2006 1 6(1C:ST; s —
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cialians_or_Jaterahamwe > QUM recalled_that the soldiers carfied (iteanms, while the
civilians were armed-with-clubs and-machetes— The-witness- recalled that_at the timeof
Lhmtﬂtlrthmabuuﬁt@ﬁstemnd@gjmximmdﬁSﬂthchcfuﬂccsﬁh&maiaﬁly-ef
whom were childeen, bving at the Lonvent

432, Afier threatening (o kill the nune M they did not open the gates, the altackers entered

the—compound —amd—fired—shots—in—the—air—As—a resuit,—other nuns—came—out from—the

doTmilonies. > The assailants claimed thar they it come foratl civilfans who wereimthe———————————
~ Duwlding. The soldiers pulled individuals from their hiding places and subsequently
——  <eparated-refurees based-on-ethnicity and putthe Tutsis-aside™Aeccordingto-QCM; one
of 1he nuns who was a friend of Haregekimana, trelped the fatter to identity whichrefugees
were Tuist,
———————————433—Witness OCMreported-that-soldiersasked-the nuns—to-present therridentity-cards-

When the_nuns_refused, Haregekinmga read froma document which he saidwasan arrest
"*anant—fromll?ha{cmse_Mu#unypaulhons;ngh;m_touarresl_cwmans_tmm__{he_t,onwnt
However,whenQCM- askcd—tﬂ—see—lhfs—dactrment,—HﬂEegelﬁmﬂna—rﬁf usedteshow—it-to

R 504
hd NEer

434 QUM stated that the soldiers beat the Tutsi refugees as they werc sofied from other
eivi Eianﬂ,—}oadﬂd—'lluls is—onto—a—GDK™vehicle-and-orderedthem—telie—down- ¥ Then.
alopgwith-a romber of civitiamsthe soldiersstood o top-of the refugeesas they drove
them —away at arcound 100 pm 3% — YWitiess QCM stated_thar _she picaded with
Hategekimana (o spare the children but the latter refused and told her that those who were
trandedoverto the Interghamwecould notbe-saved>>"

435, (QCM tesiificd That approxi
on that da)Lwa-&never—seﬁen—agmﬂ—‘ﬁShe—added—tha{ the soldiers-returned to the Convent
two—hours—later—to—collect-some—beer>>—The witness—asked—them—where—they -took—the
———————children They responded Thar the children had Heen handed ovet Ta the fhrerphiamye.

S 1232 Deliberations

%—Thrﬂmnbcr—has—cansrdmd—the—ewdcncc—of Wnﬁesqes—QCQ &nd—QC—M—thal
SNMCHE L d
2 L'm"f-qant—l:la{egekm}ena a{{a@ked—TuLs; retugeesﬁsherue-redﬁm ;hs_Bcncbenka_Lonanr

The-proup-of refupees-included-atleast-25-children-from-—various préfectnres—in-Rwanda————
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g3
mckups_ar[d—mkanrdwavﬂz—ﬁmmabnut _S_GOTI'H_ thewehrcics—nmdc—two—mns—bcthbu
which there was a bimeé penod. ot_about_JUJmManss_QBh added That-due 1o the
beatingsthe-refugeesreceived ai-the hands of-the soldiers-and-Inferahamwe;—some ok them
were atmost-dead wherr they were takenaway:*-

Llelence Wilneys MLI30

sher nguced—:ha!_sglmszad_cncmled th&complc,x,_ﬁt_abommm_d . 1he fallowing
——moming;al-doors-to-the facihity—were- {aeked—x[nferﬂhamwe—eﬂﬁefed—the—Gmupe—sea&.:rc
————and-ordered the Tefugees To-tonme-ont, white suldiers Temained outside " -MO38 testified——————
that itwas the InterahamweWho were directing the peopleto lie-down_">—She also stated
that-she-heard-the soldiers-saying-they-were cominp from Gisenyi that-they were merciless————————
———gnd that they were ot poing to spare anyone.She further explained-that Witnesses TOand
QBE were_among the refugees who were tied and asked (@ lie_on their stomach 10 prevent

e

hem—ﬁm?reaﬂmg —ES@.—MQQS—S—I‘MSbaHd—WﬁS—l-yiﬂg—abGM—BH&—FHEH%—TCFBHQ—QBE—M—TQ.

Ay

VO3I8 was ableto ohserve thescene fromawindow 22

o |

g

46— According _to MO3R althongh Tharcisse Movimyi did ot send sotdfers imo the
facility.—he sent soldiers to-puard the complex—She-added that- whenever-the Inlerahannve
attacked thecomplexpeoplte-telephoned ESG-and-soldicrs-were-sent to-guard -erprotect the

. 6520
hrﬂunp Scalaive from the fRreraliaminie

31342 Deliberations

—ﬁ?—Tth—hamherfccaﬂs :tvcarhcrconclusmn—thm—%mcss—h&eiﬁ was—m)t f:rcchble—wﬂh—

Lhambemm_thcretgm bas&nsimd;ng&onmmzdemnwmmuthmses_LQ@m—
OBE-From-thecvidence ofthose-two—witnesses;the -Chamber is-satisfied-that- during-an
attack-on—Tutsi Tefugees sheltered-arthe Groupe scolaire complex on 30 April 1994, ESQ
— soldiers—under_the Jeadershipof Lieufenani_Modeste Gatsinzi—separated_Tuisi yefu,
——ineluding-orphan—children;-from-the ether refupees;foreed themto lic-dewn-on-thedloorof—————
avolteybal] court —and procecded wseverel y beat theme Forthenmorethe Chamber believes———————
— lhat [hose who-were lrealed1n-fhis manperincluded at least 15 orphan_isi children, as
—well asemployees-of the Red -Cross:
443 ——Moreover Tt is the Chamber’s— belief thatMuvunyr—kiewthatthis—attack—was
planned or was Taking place, bulTailed o [ake The necessary and reasonable measurcs o
preveni—H—The-attuckers—were—under Muvunyi s—elfectivecontrol because,—uspreviously
discussed; - they obeyed-his-instructions that nembersof the Bicunda Familyshould-notbe
—— kitted " Thercfore if ‘he-tiad wanied 1o save the orher refugees e contd hiave done sa._I'he

6§22

T 16-June 2005, p. 51([.C.S.).
()] -

T Fane 2005, p T HECSS)
674

— l_._l_lillgﬁ AR IS, _l.__.___l_[l.J_'lll]ﬂ_ﬂﬂJ.')_._p._J.Z_lLL.h,l
—— T. 13 December 2005, pp-—32-33 014 December 2005, pp—17-1 8,23 (Cross-examination):
::: Tt Becember 2005, pp—32-33; T t4 December 2005, pp— 18- (Cross—exanyination:
L. L3 Drcember S0, o 35
I Secember 2005, pp. 335, 1L+ Decomber 2005, 726 {Crossexamination).
“F44Becember 2005, P22 Cross-examimation}ypo 30 (Question from-the Bench):
630 Seethe Chamber' s discussion ot the s ack«l the Graipe scoluire.
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452. AFV said that the soldiers searched her, beat her, and asked if she thought she was
extraordinary. One of the soldiers said, “Let us look ai this Tutsi's sexual organs. How
come you are working when the others aren’t?"%%

453. The witness stated that two ammed soldiers then accompanied her from the
roadblock, ciaiming that they would accompany her home, but instead they took her to the
woods.®} As they walked, they beat her and stated that they were going to look al her
sexual organ to see to whal extent she was extraordinary.** AFV further testified that they
then undressed her by taking off her underpants while she was sitting, tied her with her
sweater, and blindfolded her with her other clothing.**® She asked that he should kil her
rather than rape her. One of the soldiers hit her head against the ground and she lost
consciousness.5** When she woke up, she realized she was bleeding (rom her sexual organ,
and could not bring her legs together.

Defence Witness MO1S

454, Defence Witness MO15 reported that during April 1994 roadblocks were setup at
the Arab Quarters, at the Hotel Faucon, at the crossroads between Gikongoro and Kigali,
and another at Chez Bihira.?” According to Witness MO15, the company responsible for
providing personnel for the roadblocks was the compagnie d'intervention, which was
commanded by Lieutenant Gakwerere from ESO.**

455.  Although he did not know what instructions were given to the personnel mannin

the roadblocks, be kncw that the soldiers were there to ensure security in Butare town.®
He explained that the soldiers were asking for tbe identification documents of peaple who
passed through the roadblocks.**® Soldiers were always allowed lo pass through the
roadblocks but he did not know whether civilians who did not have identification papers
could also pass the checkpoints.**’ Under cross-examination the witness explained that it
was common knowledge that their enemies were infiltrating among the refugees and were

carryil_lég out their terrorist acts in the country; he testified that their enemics were the
RPF.%

51252 Deliberations

456. Having considered the evidence of Prosecution Witnesses YAA, AFV, and QY and
Defenice Witness MO1S5, the Chamber is satisfied beyond reasonable doubt that ESO
soldiers stopped, searched and beat many Tutsi civilians at various roadblocks throughout
Butare from April to June 1994, Prosccution Witnesses AFV and QY were among the
victims of such mistreatmeni. Due to the large number of roadblocks set up in Butare, the

640 21 June 2005, p. 14.

47 21 June 2008, p. 14.

42 21 June 2005, pp. 14-15.
43T 21 June 2005, p. 16.

“4F, 21 June 2005, p. 16.

643 1 9 March 2006, p. 4 (1.C.S.).
%46 1 ¢ March 2000, p. 4 {1.C.5.).
547 7 9 March 2006, p. 6 (1C.S.).
548 T 9 March 2000, p. 6 {1.C.S.).
84% 1 9 Macch 2006. p. 6 (1.C.S.).
301 10 March 2006, p. 14 (LC.S.).
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457, In the following sections, the Chamber will discuss the applicable law on individual
criminal responsibility relevant to this case, before addressing the specific crimes charged
in the Indictment and the Chamber’s legal findings on the liability of the Accused.

CHAPTER III: THE LAW

1. INDIVIDUAL CRIMINAL RESPONSIBILITY UNDER ARTICLE 6(1) AND
6(3)

458. In the Indiciment and Schedule of Particulars, the Prosecution charged the Accused
with individual criminal responsibility pursuant to Article 6(1) for genocide, or in the
alternative complicity in genocide, direct and public incitement to commit genocide, and
for rape as a crime against humanity. The Accused is also charged with command
responsibility under Article 6(3} {or genocide, or complicity in genocide, as well as rape
and other inhumane acts as crimes against humanity.®'

459. The prnciple of individual responsibility for serious violations of international
criminal law is one of the key indicators of a paradigm shift from a view of intemational
law as law exclusively made for and by States, to a body of rules with potential application
to individuals. It is now recognized that the principle of individual responsibility for scrious
violations of intemational law, affirmed in Article 6(1) of the Stalute, 15 reflective of
customary international law.*? Indeed, it has been established since the Versailles Treaty
and especially the Nuremberg and Tokyo trials, that crimes under international law arc
physically committed by individuals and that irrespective of their official status, only by
punishing such individuals for their criminal conduct, can the fundamental values of
international law have meaning and efficacy.

Article 6(1)

460. The junisprudence of the ad-hoc Tribunals has clearly established that criminal
liability under Anticle 6(1) is incurred not only by individuals who physically commit a
crime, but also by those who are accomplices because they participated in or otherwise
contributed to the commission of a crime by others.®** Such forms of participation include
planning, instigating, ordering, or. aiding and abetting the principal offender’s actions.
Moreover, the participation of the Accused must have substantially contributed to, or have

&1 prosecutor v. Muvunyi, Indictment, filed on 23 December 2003; Schedule of Particulars filed on 28

February 2003. Artilce &(1) of the Statute of the ICTR provides: **A person who planned, instigated, ordered,
committed or otherwise aided and abeuted in the planning, preparation or execution of a crime referred (o in
Articles 2 to 4 of the present Statute, shall be individually responsible for the crime.”

Article 6(3) provides: “The face that any of the acts referred to in Articles 2 to 4 of the present Statute was
committed by a subordinate does not relieve his or het superior of criminal responsibility if he or she knew or
had reason to know that the the subordinate was about to commit such acis or had done so and the superior
failed to take the necessary and reasonable meansures to prévent such acts or to punish the perpetrators
thereof.”

652 Detalié et al. (Celebidi), Judgement (TC), para 321 and sources cited theresn,

633 Akayesu, Judgement (TC), para. 473; Keyishema and Ruzinduna, Judgement {TC), para. 196; Semanza,
Judgement (TC), para. 377; Delalic et al. (Celebidi), Judgement, (TC), para 319,

L5



The Prosecutor v. Tharcisse Muvunyi, Case No. [CTR-00-35A-T

409

had a substantial effect on, the completion of the crime.®** The Chamber notes that
accomplice liability under Article 6(1) is different from the substantive crime of complicity
in genocide under Article 2(3){e) of the Statute.

461. The mental element required for responsibility under Anicle 6(1) depends on the
form of participation alleged by the Prosecution. An accused who is alleged to have
“committed” an offence, in the sense of direct physical perpetration, must possess the
requisite mens rea for the underlying offence.® Where it is alleged that the accused
participated as an accomplice in the commnussion of a crime by another, his responsibility
under Article 6(1) will depend upon whether the Prosecution proves that he was aware of
thc mens rea of the principal perpclrator.ﬁs6 The requirement that the Accused must have
knowledge of. rather than share, the gl‘incipa] perpetrator's mens rea, also applies to a
charge of aiding and abetting genocide. >

462. Having analysed the general requirements for individual responsibility under

Article 6(1), the Chamber will now discuss the various forms of participation as laid down
in the jurisprudence. The Chamber’s discussion will be limited only to the forms of
participation relevant 1o the present case.

Committing

463. Generally speaking, “commitied” under Aricle 6(1) has been interpreted to mean
“direct and physical perpetration” of the crime by the accused himself or his culpable
omission to [ulfil a duty imposed by law and attracting a penal sanction. It also includes
parnticipation in the commission of a crime by way of joint criminal cnterpr‘iss:.65 ¥ Since joint
~criminal enterprise is not pleaded in the present case, the Chamber need not address it in
detail. As already discussed, an accused who is alleged to have “committed™ an offence, in
the sense of direct Ehysical perpetration, must possess the requisile mens rea for the
underlying offence.®

634 Kayishema and RuzZindang, Jodgement (TC), para. 207, affirmed by the Appeals Chamber, aL para. 186;

Sermnzo-fudpement{TC)pars—379; Muserm; Jadpement{ TC)para—126; KajetietiJudgement (T ) pars:
759.

633 Semanza, Judgement (TC), para. 387, Kayishema & Ruzindana, Judgement (AC), para. 187 “... any
finding of direct commission requires the direct personal or physical participation ol the accused in the actual
acts which constitule a crime under the Statute, together with the requisite knowledge.”

636 Kayishema & Ruzindana, Judgement (AC), pars. 186: Aleksovski, Judgement (AC), para. 162; Tadic,
Judgement { AC), para. 229, Blaiki¢, Judgement (AC}, paras. 46, 49, 50.

857 Ntakirutimana, Judgement (AC), para. 500, 501 and authorities cited theretn; Krstid, Judgement (AC),
paras. 140, 143, But see (. Mettraux, International Crimes and the ad-hoc Tribunals, 2005. p 287. who
expresses “serious doubt” about the correctness of this position and suggests that a conviction for aiding and
abetting genocide, should in certain circumstances, require proof that the aider and abetior possessed the
sgeciﬁc intent to commit genocide.

638 Gacumbitsi, Judgement (AC)Y, para. 00, MNiakirutimana, Judgement (AC), para. 462; Kayishema and
Ruzindana, Judgement (AC), para. [87, citing with approval Tadic, Judgement (AC), para. I88. Sce also
Simba, Judgement (TC), para. 385: Kajelijeli, Judgement (TC), para. 764; Kamuhanda, Judgement (TC), para.
395.

629 Semanza, Judgement (TC), para. 387; Kavishema and Ruzindana, Judgement (AC), para. 187 ... any
finding of direct commission requires the direct personal or physical participation of the accused in the aciual
acts which constitute a crime under the Statute, together with the requisite knowledge.”
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Instigating

464. To ground individual responsibility for instigation pursuant o Article 6(1), the
Accused must have encouraged, urged, or otherwise prompted another person to commit an
offence under the Statute. Such instigation may arise from a positive act or a cuipable
omission. The instigation of the Accused must have a substantial nexus to the actual
commission of the crime. Instigation differs from incitement in that it does not have to be
direct or public. Therefore, private, implicit or subdued forms of instigation could ground
liability under Article 6(1) if the Prosecution can prove the relevant causal nexus between
the act of instigation and the commission of the cri me. "¢

465. The miens rea required to establish a charge of instigating a statutory crime is proof
that the Accused directly or indirectly intended that the crime in question be committed and
that he intended to provoke or induce the commission of the crime, or was aware of the
substanlgéﬁlll likelihood that the commission of the crime would be a probahle consequence of
his acts.

466. The instipation of the accused must have a substantial cffect on the actual
commission of the crime and represents a general form of participation relevant to every
cnime in the Statute. However. direct and public incitement is only relevant in the context of
genocide and it is criminalised as such. The Prosecution must therefore prove that a person
accused of direct and public inciternent to commit genocide shared the special intent of the
principal perpetrator.

Ordering

467.  Ordering under Article 6(1) requires that a person in a position of authonty uses that
position to issue a binding instruction to or otherwise compel another to commit a crime
punishable under the Statute.®? In Semanza, the Appeals Chamber held that “no formal
superior-subordinate relationship between the Accused and the perpetrator 15 required” to
establish the actus reus of “ordering” under Aricle 6(1).663 However, proof of such a
relatipnship may be evidentially relevant 1o show that the person alleged to have issued the
order, was in a position of authority.

468.  The responsibility for ordering the commission of a crime could also be proved by
circumsiantial evidence, but as required by the jurisprudence, the Chamber will thoroughly
evaluate such evidence and trecat it with caution,

Aiding and Abeiting

469,  Aiding and abetting reflect forms of accomplice liability. The aider and abettor is
usually charged with responsibility for providing assistance that {urthers the principal
perpetrator's commission of a crime. It is therefore required that the conduct of the aider
and abettor must have & substannial ¢ffect on the commission of the cnme by the principal

660 Akayesu, Judgement (TC), para. 482; Bugilishema. Judgement (TC}, para. 30 Kamuhandu, Judgement
(TC), para. 593; Semanza, Judgement (TC), para. 381, Kajelijeli, Judpement (TC), para. 381.

6h1 Bagilishema, Judgement {TC), para. 3. See also Blaskic, Judgement (TC), para 278; Kordié and Cerkez,
Judgement (TC), para. 386, 387, Neletilié and Martinovic, Jadgement, {TC), para. 60.

892 Bugitishema, Judgement (TC), para. 30.

o6 Semanza, Judgement (AC), para. 361, citing Kordié and Cerkez, para. 28.
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this purpose, effective control reflects the superior’s material ability to prevent or punish
the commission of offences by his subordinates. Where de jure authority is proved, a court
may presume the existence of effective control on a prima facie basis. Such a presumption
can, however, be rebutted by showing that the superior had ceased to posscss the necessary
powers of control over subordinates who actually committed the crimes.®’

2. GENOCIDE

476. In Count ! of the Indictment, the Prosecution charges the Accused with genocide
following a serics of specifically described acts or omissions through which he is alleged to
be responsible for killing and/or causing serious bodily and mental harm to members of the
civilian Tutsi population, with the intent to destroy, in whole or in pan, the Tutsi ethnic
group. These charges are pursuant to Article 6(1) of the Statute, which holds the Accused
individually responsible for his alleged direct participation in the cnime, and Article 6(3),
which holds him individually responsible as a superior for the crimes allegedly commutted
by his subordinates.

477. The Statute provides a list of specific types of conduct which constitute the gctus
reus of genocide, Under Article 2(2) of the Statute,’® genocide means any of the following
acts commitied with intent to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such:

(a) Killing members of the group;

{h Causing serious bodily or mental harm to members of the group;

{c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

{d) Imposing measures intended to prevent births within the group;

{e) Forcibly transferming children of the group to another group.

478. Because of its element of dolus specialis (special intent), which requires that the
crime be committed with the specific intent to destroy in whole or in part, a national, ethnic,
racial or religious group as such, genocide is considered a unique crime.®”

Mens Rea

479.  For an accused person to be found guilty of the crime of genocide, it must be proved
that he possesscd the requisite mens rea in addition to committing any of the genocidal acts
listed in Acticle 2 of the Statute.®*® Therefore, it must be established that he committed any
ol the enumerated acts in Article 2(2) with the specific intent to destroy, in whole or in part,
a group, as such, which is defined by one of the protected catecgories of nationality, race,
ethnicity or rcligicm.ﬁ?'I While there is no upper or lower limit to the number of victims from

87 Delati¢ et al. (Celebici), Judgement (AC), para. 197.

78 Based on Articles 2 and 3 of the Convention on the Prevention and Punishment of the Crime of Genocide
(the “Genocide Convention™), adopted by the United Nations General Assembly on 9 December 1948. The
Genacide Convention is considered pan of customary intemational law, as reflected in the advisory opinion
issucd in 1951 by the Inteenational Court of Justice on reservations to the Genocide Convention.

79 Serushaga, Judgement (TC), para. 15, Rutaganda, Judgement {TC), para. 59.

o0 Semanza, Judgement (TC), paras. 311-313

581 Article 2(2) of the Statute; Simba, Judgement (TC), para. 412; Ndindabahizi, Judgement (TC). paras. 453-
454, MNragerura et al., Judgement (TC), parz. 002. See also Niyitegeka, Judgement (AC) para. 4§;
Niakirutimana, Judgement (TC), para. 784; Bagilishema, Judpement (TC), paras. 60-61; Musema, Judgement

120 -






The Prosecwtor v. Tharcisse Muvunyi, Case No. ICTR-00-55A-T

o552

as such, in whole or in part.”®® At the very least, it must be shown that the intent of the
perpetrator was to destroy a substantial part of the group,ﬁsg regardless of the number ol
victims actually involved.®

688

Protected Groups

484. The jurisprudence of the Tribunal indicates that although the Statute does nol
clearly establish the criteria for determining protected groups under Article 2, the Trial
Chambers have lended to decide the matter on a case-by-case basis, taking into
consideration both the objective and subjective particulars, including the historical context
and the perpetrator’s intent."! In Karemera, the Appeals Chamber upheld the Tral
Chamber’s decision taking judicial notice of “the existence of the Twa, Turst and Hutu as
protected groups falling under the Genacide Convention.”®” It is not disputed in the present
case that the Tutsi are members of a protected group under the Statute.

“As Such”

485. The term “as such™ has been interpreted to mean that the prohibited act must be
committed against a person based on thal person’s membership in a specific group and
specifically because the person belonged to this group, such that the real victim is not
merely the person but the group itself.®

Killing Members of the Group

486— Inadditror to-establishing-thatanaceused-person-possessed the-requisite-mtentto———————
commit genocide, the Prosecutor must also show that the accused intentionally killed one or

more members of the group, and that the victim or victims belonged to the targeted

protected group. A showing of premeditation is not necessary. 84

Causing Serious Bodily or Mental Harm

487. Although the Statute does not provide definitions for the terms “serious bodily
harm™ and “serious mental harm”, the various Trial Chambers have concluded that the

688 Bagitishema, Judgement (TC), para. 38; Musema, Judgement {TC), para. 165; Rutaganda, Judgement
(TC). para. 60; Kayishema and Ruzindana, Judgement (TC), paras. 95, 90, 98; Akayesu, Judgement (TC),
para. 521,

089 Bagitishema, ludgement (TC), para. 64.

690 Semanza, Judgement (TC), para. 316,

69t See, e.g.. Bagilishema, Judgement (TC), para, 65; Musema, Judgement (TC), paras. 161-163; Rutaganda,
Judgement (TC), paras. 56-38; Kayisherna and Ruzindana, Judgement (TC), para. 98, Akavesu, Judpement
(TC), para. 702. See also Jelisié, Judgement (TC). paras. 69-72 (using a subjective approach to determine
definition of a group while holding that the intent of the drafters of the Genocide convention was that groups

were o be defined objectively).

602 " . . - L. .
Karemera et al.. “Decision on Prosecutor's Interlocutory Appeal of Decision on Judicial Notice™ (AC),

16 June 2006, para. 25; “Decision on Prosecution Motion for Judicial Notice™ (TC}, 9 November 20035, para.
8

693 MNiyngeka, Judgement (TC), para. 410; Akavesu, Judgement (TC), para. 521.

0% Bugilishema, Judgement (TC), paras. 35, 57-38; Musema, ludgement (TC), para. 155, Rutaganda,
Judgement (TC), paras. 49, 50, 60; Kayishema and Ruzindanae, Judpement (TC), paras. 99, 103; Akavesu,
Judgement (TC), paras. 499-501; Semanza, Judgement {TC}), para. 319. See also Kayishema and Ruzinduna,
Judgement {AC}, para. [51.
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intent of the framers was Lo punish serious acts of physical violence that do not necessarily
result in the death of the victim. On the one hand, senious bodily harm has been held to
include acts of sexual violence, ones that seriously injure the health csf the victim, cause
disfigurement, or result in serious injury to the viclim’s senses or organs 5 An accused can
be found guilty of causing serious bodily harm even if the injury suffered by the victim is
not of a permanent or irremediable nature. %% On the other hand, the term “serious mental
harmm™ has been interpreted to mean a significant injury to the mental laculties of the
victim.%*” For an accused to be convicted of causing serious bodily or mental harm under
the Statute, it must be shown that the perpetrator, in addition to possessing the requisite
mens rea for genocide, acted with intent to cause such harm to one or morc members of the
protected group in question and that the victim or victims did in fact belong to Lhe targeted

698
group.

Other Fnumerated Acts

488. The other acts of genocide enumerated in Article 2(2) of the Statute, to wit,
deliberately inflicting on a group conditions of life calculated to bring about its physical
destruction in whole or in part; imposing measures intended to prevent births within the
group; and forcibly transferring children of the group to another group, are not at issue in
the present case and therefore will not be discussed by the Chamber.

Findings on the Accused’s Responsibility for Genocide

489.  The Prosecution alleges in Count [ of the Indictment that pursuant to Article 6(1) of
the Statute, the Accused bears individual criminal responsibility for various acts of
genocide.

490. To establish the Accused’s individual criminal responsibility pursuant to Arlicle
6(1) of the Statute, the Prosecution relies on Paragraphs 2.2, 2.3, 3.10(3i)-3.10(v}, 3.15,
3.17,3.19, 3.20-3.30, 3.31, 3.32, 3.33, 3.34, 3.36, 3.40, 3.41-3.41(i), 3.46, 3.48, and 3.52 of
the Indictment.

491. The Prosecution also charges the Accused with genocide pursuant to Article 6(3) of
the Statute. Under this provision, the facl that any of the crimes enumerated in Articles 2 to
4 “was committed by a subordinate does not relieve his or her superior of cniminal

responstbility-if-he-or-she-knew-or-had-reason-1o-know-that-the-subordinate- was-about-to

commit such acts or bad done so and (he superior failed to take the necessary and
reasonable measures to prevent such acts or {o punish the perpetrators thereof.”

695 Kayishema and Ruzindana, Judgement {TC), para. 109, Semanza, Judgement (TC}), para. 320. See also the
Report of the International Law Commission on the Work of its Forty-Eighth Session 6 May — 26 July 1990,
UN GAOR International Law Commission, 51st Sess., Supp. No. 10, p. 91, UN Doc. A/S1/10 (1996) (“The
bodily harm or the mental harm inflicted on members of a group must be of such a serious nature as to
threatcn its destruction in whaoie or in pan.™).

Hag!hs‘hema Judgement (TC), para. 59; Musemna, Judgement (TC), para. 136 Ruraganda, Judgement
[TC} para. 31; Kayishema and Ruzindana, Judgement (TC), para. 108; Akayesu. Judgement (TC), para. 502.

Kuyuhemu and Ruzindana, Iudgement (TC), para. 110; Semanza, Judgement (TC), para. 321,

Bagcinhema JTudgement (TC), paras. 55, 59; Musema, Judgement (TC), paras. 154, 136; Rutagands,

Judgement {TC), paras. 49, 51, 60 Kayisiema and Ruzindana, Judgement (TC), paras. 100, 108-110, | 12-
L13; Akavesu, Judgement (TC), paras. 502, 712, 721.
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and ammunition to attack unarmed refugees. his instruction to these soldiers not to kill or
otherwise harm members of the Bicunda family, while leaving the vast majority of unarmed
Tutsi refugees at the mercy of the genocidal killers, amounted to tacit approval of the
unlawful conduct of the ESO soldiers. This approval assisted and encouraged the killing of
the Tutsi civilians at the Groupe scolaire. There is no doubt that in light of the gemeral
situation in Rwanda, and specifically in Butare in 1994, the Accused had knowledge that
ESO soldiers, who were his subordinates, had attacked or were about to attack unarmed
Tutsi civiltans at the Groupe scoluire for no other reason than their Tutsi ethnic
identification, By his tacit approval of the conduct of the ESO soldiers, the Accused
substantially contributed 1o the crime of genocide. The Chamber thereforc {inds the
Accused individually responsible for aiding and abetting genocide pursuant to Arlicle 6(1)
of the Statutc.

497,  Furthermore, the Chamber concludes that the Accused is individually responsihle as
a superior for the killing of Tutsi civilians by ESO soldiers at the Butare Universily
Hospital, at the University of Butare, at the Beneberika Convent, at Mukura forest, and at
various roadblocks in Butare. In light of the material and human resources available to the
Accused as Commander of ESQO, he exercised eflective control over the attackers in the
sense of his material abtlity to prevent or punish their criminal wrongdoing. The Accused
failed to take necessary and reasonable measures to prevent the killings or to punish the
perpetrators. For the above reasons, the Chamber finds that the Accused bears superior
responsibility under Article 6(3) of the Statuie for the cnme of genocide.

498. The Chamber therefore finds Muvunyi guilty of genocide pursuant to Article 6(1}) of
the Statute for the attack at the Groupe scolaire; and pursuant to Article 6(3) [or the attacks
at the Butare University Hospital, the University of Butare, the Benebenka Convent, the
Mukura forest, and at various roadblocks in Butare.

3. COMPLICITY IN GENOCIDE

499, The Chamber recalls that Count 2 is charged as an altemative to Count 1 ol the
Indictment. Since the Accused has already been found guilty of genocide on Count 1, the
Chamber sees no need to make any finding on the charge of complicity in genocide in
Count 2.7 Count 2 is hereby DISMISSED.

4. DIRECT AND PUBLIC INCITEMENT TO COMMIT GENOCIDE

500. The Chamber notes that Article 2(2) of the Statute defines thc offence of genocide,
and Article 2(3)(c) provides that dircct and public incitement to commit genocide is
punishable as a specific crime. The Chamber notes that there is limited jurisprudence on
direct and public incitement as an offence at intemational law. In both Akayesu and
Nahimana, this Tribunal considered the Intemational Military Tribunal (IMT) cases of
Streicher and Fritzsche which dealt with incitement to murder and extermination as crimes
against humanity.”" After Nuremberg, this Tribunal’s judgement in Akayesu was the first
occasion on which an intemational tabunal considered direct and public incitement to
commul genocide as a specific oflence. The Akavesu Trial Chamber considered the meaning

700 Kamuhanda, Judgement (TC). para. 654.

0

b Akayesu, Judpement (TC), para. 550; Nahivtana, Judgement (TC), paras, 981, 982. The IMT cases could
not deal with direct and public inciternent because lhat conduct was first ¢riminalized by the Geneva
Conventions of 1948,
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516. The commission of rape constitutes a crime against humanity only if the
Prosecution proves that an enumerated crime under Article 3 of the Statutc was committed
as part of a widespread or systematic attack against a civilian population on national,
political, ethnic, racial or religious grounds. The Prosecution must also prove that the
perpetrator acted with the knowledge of the broader context of the attack and with the
knowledge that his act(s) formed parl of the attack. However, the perpetrator does not need
to share the purpose or goals of the broader attack. The “attack” is an element distinct from
the acts enumerated in Article 3 of the Statute. There must exist an attack on a civilian
population which is discriminatory and widespread or systematic before the perpetrator can
be found 1o have commitied a crime against humanity.’*'

517. The jurisprudence of the ad hoc Tribunals reveals a rather chequered history of the
definition of rape. Initially, in the Akayvesu Judgement, this Tribunal proposed that a
conceptual approach to defining rape would be more useful to international law and opined
that a mechanical approach with its focus on objects and body parts, was unsuitable. The
Akayesu Trial Chamber therefore proceeded to define rape as “a physical invasion of a
sexual nature, commitied on a person under circumstances which are coercive.” The
broader concept of “sexual violence™, according to Akayesu, “includes rape [and] is
considered to be any act of a sexual nature which is committed on a person under
circurnstances which are cocreive.”’** The Chamber notes that this definition was cndorsed
in the Musema, Niyitegeka, and Muhimana Judgements.””

518. However, in both Furundiija and Kunarac, ICTY Trial Chambers reveried 1o
defining rape in terms of sexual penetration through the use of body parts or other objects
under forceful or otherwise coercive circumstances.”” The definition of rape as sexual
penetration of the vagina, anus, or mouth of the victim by the penis of the perpetrator or
some other object used by him under coercive or forceful circumstances was partially
approved by the Appeals Chamber in Kunarac. However, the Appeals Chamber expressed
the view that Furundiija and earlier decisions defined rape more narrowly than was
required under intemational law and reasoned that the emphasis on eocrcion, force, or
threat of force did not recognise other factors that could render an act of sexual penetration
non-consensual or non-voluntary. Consequently, the Appeals Chamber approved the
definition of rape as

[tlhe sexual penetration, however slight: (a) of the vagina or anus of the viclim by
the penis of the perpetrator or any other object used by the perpetrator; or (b} of
the mouth of the victim by the penis of the perpetrator: where such scxual
penetration occurs without the consent of the vietim, Cansent for this purpose

2 Semanza, Iudgement (AC), para. 268-269, 327-332; Muzhimana, Judgement (TC), paras. 524-526;

Gacumbitsi, Judgement (TC), para. 297, Kamuhanda, Judgement (TC), para. 657; Kajelijeli, Judpement (TC),
paras, 864-865, 869-871 ; Kordi¢ and Cerkez, Judgement (AC). para. 94; Blaikié, Judgement (AC), para. 101.
referring to Kunaraé et al, Judgement (AC), para. 94; Negkirutimana, Judgement (TC), para. 804
Bagilishema, Judgement (TC), para. 77, Ruraganda, Judgement (TC), para. 68; Kayishema and Ruzindana,
Judgement (TC), para. 123; Musema, Judgement (TC), paras. 202-203; Nrakireimana, Judgement (AC), pars,
316. Ndindabahizi, Judgement (TC), para. 478 ; Akayesu, Judgement (TC), para. 379; Simba, Judgement
(TC), para. 421 ; Tadié, Judgement (AC), paras. 248, 646-648; Krnojelac, Judgement (TC), para. 55; Krstic,
Judgement (TC), para. 480; Kordi¢ and Cerkez. Judgement (TC), para. 178; Blaskié, Judgement (TC), para.
202; Kupreskié, Judgement (1C), para. 544.

a2 Akayesu, Judgement {TC), paras. 598, 686-688.

23 Musema, Judgement (TC), paras. 229, Nivitegeka, Judgement {TC), para. 456 ; Muhimana, Judgement
(TC), para. 351. See also Defalic, Judgement (TC), paras. 478-479.

24 Furundiijo, (TC), para 185.
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must be consent given voluntarily, as a result of the victim’s free will, assessed in
the context of the surrounding circumstances.

519. The mens rea is the “intention to effect this sexual penetration, and the knowledge
that it occurs without the consent { the victim,”’*®

520. In Muhimana this Tribunal expressed the view that the Akavesu and Kwnarac
definitions of rapg are not incompalible and noted that “[wlhereas Akayesu referred hroadly
to a "physical invasion of a sexual nature”, Kunarac went on to arliculate the parameters of
what would constitute a physical invasion of a sexual nature amounting to rape. 12

52i. The Chamber agrees with the above analysis and considers that the underlying
objective of the prohibition of rape al intcmational law is to penalise serious violations of
sexual autonomy. A violation of sexual autonomy ensues whenever a person is subjected to
sexual acts of the genre listed in Kunarac to which he/she has not consented, or to which
he/she is not a voluntary participant. Lack of consent therefore continues to be an important

mgredient of rapeas-acrime against humanity-The fact that unwanted-sexual activity takes
place under coercive or forceful circumstances may provide evidence of lack of consent on
the part of the victim.™*

.
522. The Chamber considers that in their result, both the Akayesu and Kunarac
definitions of rape reflect this objective of protecting individual sexual autononty and
therefore are not incompatible. The broad language in Akayesu that rape constitules
“physical invasion of a sexual nature”, when properly interpreted, could include “sexual
penetration™ as stipulaied in Kunarac. The Chamber therefore concludes that the offence of
rape exists whenever there is sexual penetration of the vagina, anus or mouth of the victim,
by the penis of the perpetrator or some other object under, circumstances where the victim
did not agree to the sexual act or was otherwise not a willing participant 10 it. The mens rea
consists of the intent of the perpetrator to effect such sexual penetration with knowledge
that it occurs without the consent of the vietim,”

523. In the Indictment, the Prosecutor alleges that the Accused bears superior
responsibility pursuant to Article 6(3) for the rapes described under Paragraphs 3.41 and
3.41(1). In the Schedule of Particulars, the Prosecution indicated that the Accuscd was also
being charged for responsibility under Article 6 (1) for aiding and dbelllng rape

524. The evidence provided in this case shows that Tutsi women as young as 17 years
old were raped by soldiers during the months of April and May 1994" in the Butare and

Grkongoro préfectires The Tvidence before the Chamber-establistres thar Witnesses T™;

% Kunarad, Judgement (TC), para 460; Kunarac, Judgement (AC), paras. 127-128.
?Z’Km:arac Judgement (TC), para. 412, 437, 460, Kunarad, Judgement (AC), para. 128.

Mzdumana fudgement (TC), para. 550; Kunarad, Judgement (AC), para. 128.

Rule 96{ii) provides that "Consent shall not be aflowed as a defence if the victim: {a} has been subjected to
or threatened with or has had reason o fear violence, duress, detention or psychological oppression; or (b)
Reasonably believed that if the victim did not submit, another might be so subjected, threatened or put in
fear.” See also Kunarac, Judgement (TC}, para, 457. “The basic principle which is truly common to these ...
legal systems is that serious violations of sexual autonomy are o be penalised. Sexual aulonomy is violated
wherever the person subjected to the acis has not freely agreed ta il or is otherwise not a voluntary
Eaﬂl(‘.lpdﬂl

Kumm’randa Tudgement (TC), para. 709.

Y prosecutor v. T Muvunyi, Case No. [ICTR-2000-55A-T, “Indicement”, 23 Deccmber 2005 “Prosecutor’s
Notice of the Filing of a Schedule of Paniculars to the Indictment Pursuant to the Directive of the Trial
Chamber™, 28 February 2003,
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CHAPTER V: SENTENCE
1. INTRODUCTION

532. In Resolution 955 (1994) which established the Trbunal, the United Nalions
Security Council reasoned that holding individuals responsible for the serious violations of
international humanitarian law committed in Rwanda in 1994, would further the objectives
of justice, deterrence, reconciliation and the restoration and maintenance of peace in that
country. These objectives fargely reflect the goals of sentencing in crimunal law which are
retribution, deterrence, rehabilitation, and societal protection. In determining the
appropriate sentence to impose on the Accused in respect of the crimes for which he has
been found puilty, the Chamber will be guided by these goals, as well as the provisions of
the Statute and Rules relevant to sentencing. Article 23 of the Statute limits the punishment
that the Tribunal can impose to imprisonment, and provides that in determining the terms of
imprisonment, the Tral Chamber shall have recourse to the sentencing practice of Rwandan
Courts and take into account the gravity of the offence und the individual circumstances of
the Accused. Anticle 23 therefore provides legal authority for both the principles of
gradation and individualisation in sentencing.”

533. Rule 10! provides that the Trial Chamber can impose a maximum penalty of life
imprisonment, and shall take into account both aggravating and mitigating circurmstances in
determining the appropriate sentence to impose on the Accused. Aggravating circumstances
must be proved beyond reasonable doubt, whercas mitigating circumstances need only be
established on a halance of probabilities.”®' Where the Trial Chamber imposes a fixed term
of imprisonment runmng short of a life sentence, it should give credit for time served by the
accused from the time of his arrest to the date of his conviction and sentence

2. SUBMISSIONS

534. In its Closing Brief and during Closing Arguments, the Proseculion submitted that
the ¢cnmes charged against the Accused, in particular genocide and rape, are inhercntly
grave offences that deserve the maximum punishment permissible under the Statute. It
further argued that the sentencing practice of both this Tribunal and the Rwandan courts is
consistent with imposition of the maximum penalty for genocide and rape. Under the
Rwandan Organic Law, argues the Prosecution, upon conviction for such Category 1
offences, the Accused would be liable to capital punishment.

535.  The Prosecution also argues that as a senior military officer with responsibility for
civilian protection in Butare prefecture, the Accused abused his authority by allowing his
subordinates to commit the heinous crimes alleged in the Indictment, and by his own
incitement of the population to commit genocide against the Tuisis. It is argued that these
are aggravating factors and should be considered as such.

536. According to the Prosecution, there are no mitigating circumstances in favour of the
Accused, and he did not show any remorse for his own conduct or for the conduct of his
subordinates. Finally, it is argued that the Prosecution did not intend to make the character

0 Musema. Judgement (AC), para. 380, and awthorities cited therein.

It Kajetijeli, Judgemem (AC), para. 294; Simba, Judgement (TC}, para. 438; Mulumana, Judgement {TC),
para. 590.
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18.  The Indictment alleges that these crimes were committed between 1 January and 31
December 1994 in Butare préfecture, Rwanda, where the Tuisi, the Hutu and the Twa were
identified as racial or ethnic groups. The Indictment asserts that during this period,
widespread or systematic attacks were directed against the civilian population on political,
ethnic or racial grounds, and that a state of non-international armed conflict existed in
Rwanda.

19.  The Indictrnent alleges that the Accused, by reason of his position, knew or had
reason o know that massacres and other atrocitics were being committed in Butare hy
persons under his authority, but failed to prevent or put an end to these acts.

Trial Phase

20, The trial of the Accused commenced on 28 February 2005. In the course of 76 trial
days, the Chamber heard a total of' 47 witnesses, of whom there were 24 for the Prosecution
including one investigator and two expert wiinesses, and 23 for the Defence, including one
cxpert witness.

21.  On 24 March 2005, the Prosecution filed 2 motion requesting leave to call 29
additional witnesses in view of the Chamber’s decision not to allow the withdrawal of two
charges from the indictment. The Chamber directed the Prosecution to reformulate its
supplementary witness list o include only those whose testimonies would suppori counts 4
and 5 i.e. rape and other inhumane acts as crimes against humanity The Prosecution added
six names to its original list of wiinesses. In a decision dated 20 June 2005, the Chamber
ruled against a Defence motion seeking to exclude these additional testimonies, concluding
their statements indicated they could offer evidence regarding counts 4 and 5,

22, On 27 June 2005, the Defence filed a motion seeking to exclude the evidence of

Witness TQ who the Defence asserted—was aformer employes —of ~theInternational
Committee of the Red Cross (ICRC) and who had previously given evidence in the Butare
case. The Chamber rendered a decision on 13 QOctober 2005 denying the Defence motion.
The Chamber found that it was clear from Witness TQ's preliminary statement that he was
working for the Belgian Red Cross Society (BRCS) at the relevant time, not the ICRC and
that as BRCS is a national organization, it has no excepttonal privilege of non-diselosure of
informatton in the possession of an employee.

23,  The Prosecution concluded its case on 20 July 2003,

24.  On 15 August 2005, the Defence filed a motion for Judgment of Acquittal pursuant
to Rule 98bis. On 14 October 2005, the Chamber ruled against the Accused in relation to
each Count of the Indictment. The Chamber concluded that there was sufficient evidence
upon which a reasonable tricr of fact could sustain a conviction in relation to each of the
five counts in the Indictment. The Chamber found that in relation to Couns | and 2, a
conviction could be sustained pursuant to Articles 6 (1) and 6 (3) of the Statute , ; in
relatton to Count 3, a conviction could be sustained pursuant to Article 6(1) of the Statute ;
and in relation to Counts 4 and 5, a conviction could be sustained pursuant to Arlicle 6(3} of
the Statute. ,

25, On 20 October 2005, the Chamber granied a number of proteclive measures for
Defence witnesses which had been sought by the Defence and which had not been opposed
by the Prosecution. The measures were granted with the proviso that the Defence provide
the Prosecution with unredacted statements and wilness identity information no less than 21
days prior to the evidence of the wilness being heard. The Chamber concluded that further
protective measures which had been requested by the Defence and opposed by the
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Rwanda widespread or systematic attacks directed against a civilian
population on political, ethnic or racial grounds.

3.6. During the time of the events referred to in this indictment, there was an
ammed non-international conflict in the territory of Rwanda, between the
Government of Rwanda and the Rwandan Patriotic Front (RPF). The victims
mentioned in this indictment were Tutsi and Hutu moderate civilians, amongst
others, in Butare préfecture and were protected persons, according to the meaning
of Article 3 Common to the Geneva Conventions and of Additional Prolocol
11 thereto, and did not actively participate in the conflict.

The Government

3,7. According to the Constitution of 10 June 1991, executive power is
exercised by the President of the Republic, assisted by the Government,
composed of the Prime Minister and the ministers. The members of the
Government are appointed by the President of the Republic upon the
proposal of the Prime Ministerr The Prime Minister directs the
Government's program, The Government determines and applies national
policy. To that effect, it controls the civil service and the armed forces. The Prime
Minister decides the functions of the rministers and offieials under the Prime
Minister's authority. The resignation or termination of tenure of the Prime
Minister, for whatever reason, causes the Government to resign.

3.7(1). The Ministers implement the Government's policy, as defined by the
Prime Minister. They are answerable to the head of the government for doing so.
In carrying out their duties, they have at their disposal the civil service and local
administration corresponding to their functions.

The Local Public Administration

3.8. The Préfet represents executive power at prefecturai level. The Préfer is
appointed by the President of the Republic on the recormmendation of the
Minister of the Interior and carries out his duties under that Minister's
hierarchical authority. The Préfet’s authonty covers the entire prefecture.

3.8(i). In his capacity as administrator of the préfecture, the Préfet is responsible
for ensuring peace, public order and the safety of people and property. The
Prefet, in the discharge of his policing duties of maintaining peace and public
order, may request the intervention of the army and of the Gendarmerie
Nationale. The Préfet has hierarchical authority over all civil servants and all
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persons holding public office within the boundaries of the préfecture, including
the bourgmestres and conseillers de secteur.

3.8(ii). Similar to the Préfet, the Bourgmestre represents executive power at the
commune level. He is appointed by the President of the Republic on the
recommendation of the Minister of the Interior. He is under the hierarchical
authority of the Préfer. He has authority over the civil servants posted in his
commune. Moreover, he has policing duties in regard to maintaining order and law
enforcement.

The Forces Armées Rwandaises

3.9. The Forces Armées Rwandaises (FAR) were composed of the Armée
Rwandaise {(AR) and the Gendarmerie Nationale (GN). The Forces Armées
Rwandaises did not have a unified command and came directty under the Minister
of Defence. The Commander-in-Chief of the Forces Armées Rwandaises was the
President of the Republic.

3.9(i). The General Staff of the Rwandan Army was headed by the Chief of
Staff, assisted by four senior officers in charge of four bureaux: G-l
(Personne! and Administration), G-2 (Intelligence), G-3 (Military Operations)
and G-4 (Logistics).

3.9(ii). The territory of Rwanda was divided into various military operations
sectors, each headed by a military sector commander. Also, there were elite units
within the Rwandan Army, namely the Presidential Guard, Para-Commando
Battalion and Reconnaissance Battalion. The troops were divided into
companies within the sectors and the units. «

3.%(iii). By virtue of their rank and their functions, the officers of the
Rwandan Army had the duty to enforce the general ruies of discipline for all
soldiers under their authority, even those not belonging to their units.

3.9(iv). The Gendar:merie Nationale was responsible for maintaining public
order and peace and the observance of the laws in effect in the country.

3.9(v). The Gendarmerie Nationale was under the Minister of Defence but
could carry out its duties of ensuring public order and peace at the request of the
local government authority having jurisdiction, namely the préfet. In cases of
emergency, this request could be made verbally, notably by telephone. Such
requests had to be carried out immediately. In addition, the Gendarmerie
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or sympathized with the main enemy.

3.10(v). From April to July 1994, various prominent persens, including,
members of the government and local authorities propagated incitement to
hatred and violence, These included ﬂ?c then President, Theodore Sindikubwabo,
the then Prime Minister, Jean Kambanda, the Préfer of Butare préfecture
and his various Bourgmestres. Military authority figures such as THARCISSE
MUVUNYI participated with the people to exterminate the Tutsi
population and its "accomplices”.

Training of the Militia Group

3.11. The creation of the youth wings satisfied two of the political parties'
concems: to mobilize young people and to sensitiz¢ them to pelitics. The
MRND and CDR followed the example of the MDR and RPF, which had
already institutionalized their youth movements. Political rivalries during the
multi-party  period  exacerbated tensions. The "Imterahamwe" and
Impuzamugambi began to be drawn astray from the time they were used to oppose
with violence the political demonstrations organized by parties of the opposition.

3.11 (i). Inorder to ensure that, when the time came, the extermination of the
enemy and its "accomplices" would be carried out swifily and effectively,
it was necessary to create a militia that was structured, armed and
complementary to the Armed Forces. For the militia to be rtepresented
nationally, Inferahamwe committecs were created at prefectural level. This
decision of the central committee of the MRND taken in June 1993 was
carried out by political figures in their localities.

3.11 (ii). Asof 1993, and even before that date, anxious to radicalize the
Interahamwe movement, the leaders of the MRND, in collaboration with
officers of the FAR, decided to provide support, military fraining and weapons
to those members most devoted to their extremist cause and to other idle
youths.

3.12. On 6 April 1994 at about 8:30 p.m., the plane carrying, among other
passengers, the President of the Republic, Juvenal Habyarimana, was shot down
on its approach to Kigali Airport, Rwanda causing the death of the President and the
Chief of Staff of the Rwandan Army, Colonel Deogratias Nsabimana amongst
others.
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3.12(i). Immediatety after this incident, leaders of the MRND and military officers
set up an Interim Government whose members were appointed at a meeting
hetd on 8 April. They were almost all members of the MRND and of the
"Power" wings of the other political parties. No one of Tutsi descent was included
either in the talks or in the new Governiment.

3.13. As soon as the Interim Government was formed, numerous Cabinet
members supported the plan of extermination in place and took the necessary
steps to execute it. They incited the people to eliminate “"the enemy and its
accomplices”, distributed weapons to them, dismissed local government
authorities who were opposed to the massacres, replacing them with others
who were devoted to the cause, and adopted directives intended to facilitate the

massacre- of —the—eivilian Tutsi-population-and Hutu moderates.

3.14. Already,on 8 April, the new Government surmmoned ali the préfets to a
meeting in Kigali for the purpose of assessing the situation in the country at the
time. The emergency meeting was held on 11 April 1994 and recorded the
participation of all the Government ministers and all the préfets, except
those of Butare (Jean Baptiste Habyalimana), Ruhengeri and Cyangugu. Atthis
meeting, the situation as regards the massacres in each prefecture was analyzed.

3.15. The massacres of members of the Tutsi population and the murder of the
moderate Hutu extended throughout the territory of Rwanda. In every
préfecture, local civil and military authorities and militiamen espoused the plan of
extermination and followed the directives and orders in order fo execute it.
They called on the civilian population fo eliminate the enemy and its
"accomplices”. They distributed weapons to civilians and militiamen. They
gave orders to commit, aided, abetted and participated in the massacres.

3.16. The country's civil and military leaders became aware of the
exceptional situation in Butare; but rather than take immediate action to putan

erxt to the massacres; on1 7th-April;-the—Interim-Government dismissed-several
authorities, among them the préfer of Butare, Jean Baptiste Habyalimana, for
their refusal to take part in the massacres. Thus, by removing préfet
Habyalimana from office, the Interim Government incited the people to get
imvolved in the massacres. Moreover, elements, of the Army and Jnterahamwe
militiamen were sent to Butare as reinforcements to start the massacres.

3.17. Asof 7 April 1994, massacres of the Tutsi population and the murder of
numerous political opponents were perpetrated throughout the territory of
Rwanda. These crimes, which had been planned and prepared for along time
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conjunction with these local authority figures,. .publicly expressed virulent
anti-Tutsi sentiments, which they communicated to the local population and
militiamen in traditional proverbs. The people understood these proverbs to
mean exterminating the Tutsis and the meetings nearly always resulted in the
tnassacre of Tutsis who were living in the commune or who had taken refuge in
the comrmune.

3.26. During the events referred to in this indictment, Lieutenant Colonel
MUVUNYI participated directly in the provision of weapons such as grenades
to these militiamen to perpetrate attacks against the Tutsis.

3.27. On the 30th of April 1994, Lieutenant Colonel MUVUNYI in the exercise
of his de facto and de jure authority, ordered the soldiers of the Ngoma Camp to go
to the Beneberika Convent and kidnap the refugees at the Convent including women
and children. A certain Lieutenant led this attack, and he kidnapped 25 people
including the children of Professor Karenzi, who were never seen again.

3.28. On or about the 4th of May 1994, Lieutenant Colonel MUVUNYI
requested that the Reverend Fathers at Gihindamuyaua monastery to be brought
to him and he subsequently separated the 2 Tutsi Fathers in the-monastery from
the Hutus, and they were subsequently killed.

3.29. On or about the 15th of April, Lieutenant Colonel MUVUNY] in the
company of a section of soldiers participated in the attack on wounded
refugees at the University Hospital in Butare separating the Tutsis from the Hutus
and killing the Tutsi refugees.

3.30. During the events referred to in this dictment, Licutenant Colonel
MUVUNYI had the duty of ensuring the security and safety of the civilian
population in the préfecture, as well as ensuring the discipline of the men under
his. command but failed in this duty. On several occasions in April 1994,
Lieutenant Colonel MUVUNYI failed or refused to assist those whose lives
were in danger or who asked for his help, particularly in Groupe Scolaire and
Ngoma Parish where Tutsi refugees were massacred.

3.31. Lieutenant Colonel MUYUNYI in most cases instigated, encouraged,
facilitated, and or acquiesced to, among others, the Interahumwe and soldiers
committing killings, kidnappings and the destruction of property.

3.32. During the events described in this indictinent, problems relating to the safety
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and security of the civilian population of the prefecture were discussed at
Prefectural Security Committee Meectings. Members of this Committee
included, representatives of the military and civil défense program such as
Lieutenant Colonel MUVUNY], Colonel Alphense NTEZIRYAYO, retired
Lieutenant Colonel Aloys SIMBA; representatives of the civil authorities
such as the Director of Cabinet, Ministry of Interior Callixte KALIMANZERA,
Bourgmestre of Ngoma Commune Joseph KANYABASHI, the President of the
Court of First Instance, Jean Baptiste RUZINDAZA, and the Vice Rector of
the University of Rwanda, Butare.

3.33. On 27th April 1994, the Interim Government ordered roadbiocks to be set up,
knowing that the roadblocks were being used to identify the Tutsi and their
"accomplices” for the purpose of eliminating them. These orders were followed
and had already been put in place in Butare.

3.34. These checkpoints were ostensibly to check for weapons and to prevent any
infiltration by the enemy. The roadblocks were located at Rwasave, Rwabuye,
the front of Hotel Faucon, in front of Ngoma Camp, in front of the Ibis Hotel, at
the junction leading to the University hospital, beside Chez Bihira and in front of
the ESQ. These checkpoints served as points where searches ‘were conducted on

civilians for purposes of identity control and to check against the infiltration of the
enemy.

3.34(i). Furthermore, during the events referred to in this indictment, soldiers
from the ESO went to the University of Butare to kill the Tutsi lecturers and
students as part of plans to exterminate the Tutsiintelligentsia. Lieutenant
Colone!l MUVUNYI by reason of his position of authority over the soldiers of the
ESO and the widespread nature of these massacres, knew or had reason to
know, that these acts were being committed and he failed to take measures to
prevent, or to put an end to these acts, or punish the perpetrators.

3.35. During the events referred to in this indictment, the militiamen, i.e. the
Interahamwe, with the help of the soldiers, participated in the massacres of the
civilian Tutsi population in Butare prefecture and elsewhere.

3.36. During the events referred to in this indictment, officers and soldiers acting
under. the orders of Lieutenant Colonel MUVUNYI participated in the massacres
of the civilian Tutsi population and of Hutu moderates in the opposition. Some
of these civilian Tutsis were arrested and taken to either the Ngoma Camp or the
ESQ, and tater killed.
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3.37.In most instances, Lieutenant Colonel MUVUNYI gave direct oxders to
soldiers and other militiamen, to carry out the attacks and provided material
backup such as transport and grenades.

3.38. Some of these instances include Lieutenant Colonel MUVUNYI providing the
grenades with which the refugees at the market square, Kibilizi secteur, Mugusa
commmune were attacked and massacred,

3.39. During the same period, soldiers from Ngoma Camp on various
occasions, publicly shot dead Tutsi civilians or persons suspected of being Tutsi,
using their official firearms. Lieutenant Colonel MUVUNYI by reason of
hig position of authority and the widespread nature of these acts, knew or had
reason to know, that these acts were being committed and he failed to take
measures to prevent, or to put an end to these acts, or punish the perpetrators.

3.40. During the events referred to in this indictment, thousands of civilians, mostly
Tutsi, in Butare prefecture, were massacred, including at the following
Jlocations:

-Ngoma parish, Ngoma Commune
-Matyazo Dispensary, Matyazo

-Kibeho parish, Mugusa Commune
-Beneberika Convent, Sovu, Huye Commune
-Groupe Scolaire, Ngoma

-Economat Generale, Ngoma Commune
-Nyumba parish, Gatare Commune

-Muslim Quarters, Ngoma commune

3.41. During the course of the acts referred to in Parapraphs 3.40 above, many
women and girls were raped and sexually violated in these locations or were
taken by force or coerced to other locations, where they were raped and subjected
to acts of sexual violence by Interahamwe and soldiers from the Ngoma Camp.
Lieutenant Colonel MUVUNYT by reason of his position of authority and
the widespread nature of these acts, knew or had reason to know, that these acts
were being committed and he failed to take measures to prevent, or to put an end to
these acts, or punish the perpelrators.

3.41(i). In most cases the rapes were aggravated by circumstances of gang rape,
multiple rape, rape of virgin girls, rape of daughters in front of their mothers or
other family members, which involved violence and degrading treatment to the
persons involved. Most of these acts of sexual violence were accompanied by
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the killing of the victim.

3.42. During the events referred to in this indictment, Lieutenant Colonel
MUVUNYT participated in the preparation of lists of people and or identified
people, mostly Tutsi iqtcllectua]s and Tutsis in positions of authority, to eliminate.
These lists were given to the soldiers and militiamen with orders to arrest and/or kill
the persons whose names were given. The soldiers and the Interakamwe then
carried out the orders.

3.43. This killing by the soldiers was one of the early signals of the
commencement of massacres and other atracities in Butare, but the full scale
massacres only took place after the speech of the President on' the 19th of April.
Lieutenant Colonel MUVUNYI by reason of his position of authority and the
widespread nature of these massacres, knew or had reason to know, that these
acts were being committed and he failed to take measures to prevent, or to putan
end to these acts, or punish the perpetrators.

3.44. On or about the 21st of April 1994, some survivors of the Matyazo
attack, sought refuge at the Ngoma Parish. Amongst the refugees were 62
wounded children ranging from 16 months to 5 years who were taken to the
Parish by the Counseiller of the secteur, because he was prevented by the
soldiers at the roadblock in front of the ESQ, from taking the children for
medical attention at the University Hospital.

3.45. On or about the 30th of April 1994, the Ngoma Parish was attacked.
The Parish Priest requested for help from the Ngoma Camp and an hour later
2nd Lieutenant Niyonteze, who was second in command, at the Ngoma camp
arrived with 6 soldiers. Rather than take any action, 2nd Lieutenant Niyonteze
demanded to know what right the Parish Priest had in keeping so many
Inyenzinear a military camp. He proceeded to count the refugees and leave the
Parish without taking any action to stop the attackers, Lieutenant Colonel
MUVUNYI by reason of his position of authority and the widespread namire of
these massacres, knew or had reason to know, that these acts were being committed
and he failed to take measures to prevent, or to put an end to these acts, or punish
the perpetrators,.

3.46. On or about 5:00 pm of the same day, a certain Lieutenant arrived at the
Parish with intent to arrest the Parish Priest who had escaped; but the refugees at the
Parish including the women and children were all subsequently attacked by the
soldiers and the Interakamwe. MUVUNYI as an authority figure failed to provide
for the safety or security of the refugees but rather encouraged the attacks.
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3.47. During the events referred to in this indictient, soldiers of the ESO and
Ngoma Camp participated tn the meting out of cruel treatmient fo Tutsi civilians by
beating them with sticks, tree saplings and or rifle butts.

3.48. On or about the 24th of April, the refugees at the Groupe Scolaire comprising
of orphans evacuated from the Red Cross Centre at Kacyiru and other orphanages,

were attacked by soldiers—from the Ngoma-camp and-the ES©. “The soldiers from

the Ngoma Camp were led by a certain Lieutenant while the soldiers from ESO
were dispatched on the orders of a certain Captain and were led by 2nd Lieutenant
Niyonteze. The Supervisor of the children called the ESO for assistance and spoke
with Lieutenant Colonel MUVUNYTI, who refissed to send any assistance during the
mAassacre.

3.49. THARCISSE MUVUNYIT intended the attacks described in this indictment
on these victims to be part of the non-international armed conflict because the Tutsi

civilians were considered enemies of the Government and/or accomplices of the
RPF.

3.50. THARCISSE MUVUNYT set out to destroy the Tutsi enemy as defined in
paragraphs 3.10(1i) to 3.10(v) above, in furtherance of Government policy to
defeat the RPE.

3.51. Lieutenant Colonel MUVUNYI intended the incitement and massacres,
described in the indictment, to be part of the non-intemational armed conflict
against the RPF. By their actions during the period referred to in this indictment,
the accused sought to eliminate any base of support for the RPF that might exist in -
Butare prefecture. The accused persons equally intended the vanious acts of
sexual violence and incitement to sexual violence described above in
paragraphs 3.47 to 3.47 (i) as actions contributing to the non-intemational armed
conflict against the RPF and the fulfilment of the aims of the Rwandan
Government m defeating the enemy and its accomplices.

3.52. Lieutenant Colonel MUVUNYI in his position of authorify acting
in concert with others; participated in the planning, preparation or execution of
a common scheme, strategy or plan to commit the atrocities set forth above

The crimes were committed by them personally, by persons he assisted or by
his subordinates with his knowledge and consent.
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THE CHARGES

Counts 1 and 11 GENOCIDE or alternatively, COMPLICITY IN
GENOCIDE.

. At paragraph 3.4 of the indictment, the Prosecutor alleges that there existed
in Rwanda a minority ethnic group known as Tutsi, officially identified as
such by the govermment. [n addition the majority of the population was
comprised of an officially identified ethnic group known as the Hutu.

. At paragraph 3.10 of the indictment the Prosecuior alleges that
THARCISSE MUVUNY!I intended to destroy the Tutsi ethnic group as
such. By virtue of his authority, he, acting both individually and in concert
with others, caused many Tutsi to be killed.

Scope of Tharcisse Muvunyi's Authority and Coatrol.

. At paragraph 2.2 of the indictment the Prosecutor alleges that on or about

the 7th of April 1994 after his superior officer, Colonel Marcel Gatsinzi,
was appointed acting Chief of Staff of the Rwandan army, THARCISSE
MUVUNYI was appointed to the position of Commander of the Ecole
Sous Officiers (ESQ).

. At paragraphs 2.3 and 3.21 of the indictment the Prosecutor alleges that as

the Commandant of the ESO in Butare prefecture, THARCISSE
MUVUNYI was the most senior military officer responsible for security
operations in Butare and Gikongoro prefectures. In that repard,
THARCISSE MUVUNYI cartied out the orders of the military high
command as directed from the Army Chief of StafT.

. At paragraphs 2.3. and 3.21 of the indictment the Prosecutor allepes that in

his capacity ay Commander of the ESQ, the accused had under his
command the officers and soldiers of the school. Heexercised authority
and control over the gendarmerie, Ngoma Camp, as well as al! the military
operations in Butare prefecture.

At paragraph 3.22 of the indictment the Prosecutor alleges that in his
capacity as the highest military authority in the prefecture, THARCISSE
MUVUNYI was part of the military presence necessary to ensure the
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front of Chez Bihira giving instructions to his soldiers.

15. On or about 20 April 1994, soldiers from ESO who were stationed at the
roadblock in front of Chez Bihira killed 3 Tutsi civilians following which,
the said soldigrs threw their bodies into a gutter located beside the University
Health Centre.

For all of the acts described at paragraphs 3.33 to 3.34 of the indictment and
at paragraphs 14 and 15 of the schedule of particulars, the Prosecutor alleges
that the accused ordered, instigated, or otherwise aided and abetted in the

planning, preparation or execution of the said offence pursuant to Article 6(1)
of the Statute.

In addition, for all of the acts described in paragraphs 3.33 to 3.34 of the
indictment and paragraphs 14 and 15 of the schedule of particulars, the
Prosecutor alleges that the accused knew, or had reason to know, that his
subordinates were preparing to commit or had committed one or more of the
acts referred to in Article 2(3) (2) and (e) of the Statute of the Tribunal and
failed to take the necessary and reasonable measures to prevent the said acts
from being committed or to punish these who were responsible pursuant to
Article 6(3) of the Statute.

Events at the University of Butare

16. At paragraph 3.34(i) of the indictment the Prosecutor alleges that soldiers
under Lieutenant Colonel THARCISSE MUVUNYT's command af the
ESC went to the University of Butare to kill the Tutsi lecturers and
students as part of plans to exterminate the Tutsi inielligentsia.

For all of the acts described at paragraph 3.34(i) of the indictment, the
Prosecutor alleges that the accused ordered, instigated, or otherwise ajded and

abetted in the planning, preparation or execution of the said offence pursuant
to Article &1) of the Statute.

In addition, for all of the acts described at paragraph 3.34(:) of the indictment,
the Prosecutor would allege that by reason of his position of authority aver
the soldiers of the ESO and the widespread nature of these massacres,
Lieutenant Colonel THARCISSE MUVUNYI knew or had reason to
know, that these acls were being committed and he failed io take
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measures to prevent, or to put an end to these acts, or punish the perpetrators
pursuant to Article 6(3) of the Statute.

Events at the Ngoma Camp and the ESO

17. At paragraph 3.36 of the indictment the Prosccutor alleges that during the
months of April and May 1994, officers and soldiers acting under the
orders of Lieutenant Colonel THARCISSE MUVUNYI participated in the
massacres of the civilian Tutsi population and of Hutu moderates in the
opposition. Some of these civilian Tutsi were arrested and taken to either the
Ngoma Camp or the ESO, and later killed. Lieutenant Colonel
THARCISSE MUVUNYI gave direct orders to soldiers and other
militiamen, to carry out the said attacks.

For all of the acts described at paragraph 3.36 of the indictment, the
Prosecutor alleges that the accused ordered, instigated, or otherwise aided and
abetted in the planning, preparation or execution of the said offence pursuant
to Article 6(1) of the Statute.

In addition, for all of the acts described at paragraph 3.36 of the indictment
the Prosecutor alleges that by reason of his position of authority over the
soldiers of the ESO and the widespread nature of these massacres,
Lieutenant Colonel THARCISSE MUVUNYI knew or had reason to

know, that these acts were being committed and he failed to take
measures to prevent, or to put an end to these acts, or punish the perpetrators
pursuant to Article 6(3}) of the Statute.

Activities of THARCISSE MUVUNYI’s Subordinates from the ESO
and Ngoma Camps.

18. At paragraph 3.37 of the indictment the Prosecutor alleges that in most
instances, Lieutenant Colonel MUVUNYI gave direct orders to soldiers
and other militiamen, to cary out the attacks and provided material
backup such as transport and grenades.

19. At paragraph 3.38 of the indictment the Prosecutor alleges that some of
these instances include Lieutenant Colonel MUVUNY1 providing the
grenades with which the refugees at the market square, Kibilizi secteur,
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For all of the acts described at paragraphs 3.45 to 3.46, the Prosecutor alleges
that by reason of his position of authority over the soldiers of the ESO and
the widespread nature of these massacres, Lieutenant Colonel
THARCISSE MUVUNYTI knew or had reason to kmow, that these acts
were being committed and he failed to take measures to prevent, or to put

an end to these acts, or punish the perpetrators pursuant to Article 6(3) of the
Statute.

Events at Groupe Scolaire, Butare

26.At paragraph 3.48 of the indictment the Prosecutor alleges that on or about
the 24th of April, the refugees at the Groupe Scolaire comprising of orphans
evacuated from the Red Cross Centre at Kacyiru and other orphanages, were
attacked by soldiers from the Ngoma Camp and the ESO under the command

of Lieutenant Colonel THARCISSE MUVUNY!. The soldiers from the
Ngoma Camp were led by a certain Licutenant while the soldiers from ESO
were dispatched on the orders of a certain Captain and were led by 2nd
Lieutenant Niyonteze. The Supervisor of the children called the ESO for
assistance and spoke with Lieutenant Colonel THARCISSE MUVUNY],
who refused to send any assistance during the massacre.

27. The Prosecutor alleges that during the course of this attack, Tutsi
refugees, orphans and Red Cross officials were segregated from the Hutu on
the basis of their physical appearance as well as their identification and they
were beaten. They were subsequently taken away in vehicles and killed.

For all of the acts described at paragraph 3.48 of the indictment and at
paragraph 30 of the schedule of particulars, the Prosecutor alleges that the
acgused aided and abetted in the planning, preparation or execution of the said
offence pursuant to Article 6(1) of the Statute.

In addition, for all of the acts described at paragraph 3.48 of the indictment

and-at paragraph 30 of the schedule of perticulars, the Prosecutor alleges that

by reason of his position of authority over the soldiers of the ESO and the
widespread nature of these massacres, Lieutenant Colonel THARCISSE
MUVUNYI knew or had reason to know, (hattbese acts were being
committed and he failed to take measures to prevent, or to put an end to
these acts, or punish the perpetrators pursuant to Article 6(3) of the Statute.
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COUNT III: DIRECT AND PUBLIC INCITEMENT TO COMMIT
GENOCIDE.

Particulars
The Accused’s participatign in sensitization meetings in Butare.

28_At paragraph 3.32 of the indictment the Prosecutor alleges that on or about
April 1994, problems relating to the safety and security of the civilian
population of the prefecture wete discussed at Prefectural Security
Committee Meetings. Members of this Committee included,
representatives of the military and civil defence program such as
Lieutenant Colonel THARCISSE MUVUNYI, Colonel Alphonse

NTEZIRYAYO,  retired [Lieutepant  Colonel Aloys SIMBA;

representatives of the civil authorities such as the Director of Cabinet,
Ministry of Interior Callixte KALIMANZERA, Bourgmestre of Ngoma
Commune Joseph KANYABASHI, the President of the Court of First
Instance, Jean Baptiste RUZINDAZA, and the Vice Rector of the
University of Rwanda, Butare,

For all of the acts described in paragrapb 3,32, of the indictmen, the accused
planned or otherwise aided and abetied in the committing, planning,

preparation or execution of the said offence pursuant to Article 6(1) of the
Statute.

29. At paragraphs 3.24 of the indictment the Prosecutor alleges that Lieutenant
Colonel THARCISSE MUVUNYIL, in the company of the chairman of
the civil defence program for Butare who later became the Prefer of
Butare prefecture, and other local authority figures, went to various
communes all over Butare prefecrure purportedly to sensitize the local
population to defend the country, but actually to incite them to perpetrate
massacres against the Tutsis. These sensitization meetings took place in
diverse locations throughout Butare prefecture, such as: Mugusa commune;

Gikore Centre:-Muyaga bureaucommunal-and Myabitare secteur, Muganza

commune.

For all of the acts described in paragraphs 3.24 of the indictment, the
Prosecutor alleges that the accused committed, instigated or otherwise aided
and abetted in the planning, preparation or execution of the said offence
pursuant to Article 6{1) of the Statute.
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30.At paragraph 3.25 of the indictment the Prosecutor alleges that at the
meetings referred to above, Lieutenant Colonel THARCISSE
MUVUNYI, in conjunction with these local authority figures, publicly
expressed virulent anti-Tutsi sentiments, which they communicated to
the local population and militiamen in traditional proverbs. The people
understood these proverbs to mean exterminating the Tutsis. The
said meetings nearly always resulted in the massacre of Tutsis who
were living in the commune or who had taken refuge in the commune,

For all of the acts described in paragraph 3.25 of the indicunent, the accused
committed, or otherwise aided and abetted in the planning, preparation or
execution of the said offence pursuant to Article 6(1) of the Statute.

COUNT IV: RAPE AS A CRIME AGAINST HUMANITY.

Particulars
Allegations of Rape and Sexual Violence.

31. At paragraph 3.41 of the indictment the Prosecutor alleges that during the
course of the acts referred to in Paragraphs 3,40 of the indictment, many
women and girls were raped and sexually violated in these locations or
were taken by force or coerced to other locations, where they were raped
and subjected to acts of sexual violence by Inferahamwe and soldiers from
the Ngoma Camp.

32. At paragraph 3.41(i) of the indictment the Prosecutor alleges that in most
cases the rapes were aggravated by circumstances of gang rape, muitiple
rape, rape of virgin girls, rape of daughters in front of their mothers or other
family members, which involved violence and degrading treatment to the
persons involved. Most of these acts of sexual violence were accompanied
by the killing of the victim.

For all of the acts described at paragraphs 3.41 to 3.41(i) the Prosecutor
alleges that the accused aided and abetted in the planning, preparation or
execution of the said offence pursuant to Article 6(1) of the Statute.

33. In addition, for all of the acts described at paragraphs 3.41 to 3.41(i) the
Prosecutor alleges that by reason of his position of authority over the
soldiers of the ESO and the widespread nature of these massacres,
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Lieutenant Colone!l THARCISSE MUVUNYI knew or had reason to
know, that these acts were being committed and he failed to take
measures (o prevent, or to put an end to these acts, or punish the perpetrators
pursuant to Article 6(3) of the Statute.

COUNT V: OTHER INHUMANE ACTS AS A CRIME AGAINST
HUMANITY.

Particulars

Activities of Tharcisse Muvunyi’s Subordinates from the ESQ and
Ngoma Camps.

34. At paragraph 3.44 of the indictment the Prosecutor alleges that on or
about the 21st of April 1994, some swrvivors of the Matyazo attack,
sought refuger at the Ngoma Parish. Amongst the refugees were 62
wounded children ranging from 16 months to 5 years who were taken to
the Parish by the Counseiller of the secteur, because he was prevented by
the soldiers at the roadblock in front of the ESO, from taking the
children for medica! attention at the University Hospital.

35. At paragraph 3.47 of the indictment the Prosecutor alleges that during the
events referred to in this indictment, soldiers of the ESO and Ngoma Camp
participated in the meting out of cruel treatment to Tutsi civilians by beating
them with sticks, tree saplings and or rifle butts.

For all of the acts described at paragraphs 3.44 and 3.47 of the indictment, the
Prosecutor alleges that by reason of his position of authority over the
soldiers of the ESO and the widespread nature of these acts, Lieutenant
Colonel THARCISSE MUVUNYI knew or had reason te kmow, that
these acts were being commitled and he failed to take measures to
prevent, or to put an end to these acts, or punish the perpetrators pursuant o
Article 6(3) of the Statute.
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