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The Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengivumva, Case No. ICTR-98-41-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 493285

SITTING as Trial Chamber 1, composed of Judge Erik Mese, presiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov,

BEING SEIZED OF the “Requéte de la Défense de Bagosora visant ia modification de
sa liste de témoins”, filed on 31 August 2006;

CONSIDERING the Prosecution Response, filed on T September 2006;
HEREBRY DECIDES the motion.

INTRODUCTION

l. The Bagosora Defence requests leave to add two new witnesses to its witness list,
and to remove fifteen others. The Defence claims that it [earned of the existence of these
two witnesses only recently. Their testimony is said te rebut specific Prosecution
evidence and the time required for examination of both witnesses is estimated to be only
three-and-a-half hours.'

2. The Prosecution does not oppose the motion, stating that it “takes no position” on
whether the motion should be granted. It does argue, however, that the Defence is not
required to request leave to remove witnesses from its witness list and that, indeed, they
have already been removed by virtue of a letter from Lead Counsel to the Chamber dated
12 April 2006,

DELIBERATIONS
(i) Applicable Standard

3. Rule 73 ter (E) of the Rules of Procedure and Evidence provides that:

After commencement of the Defence case, the Defence, if it considers it to be in
the interests of justice, may move the Trial Chamber for leave to reinstate the list
of witnesses or to vary its decision as to which witnesses are to be called.

This standard has previously been addressed in this case:

In interpreting a similarly worded provision applicable to Prosecution witnesses,
this Trial Chamber has held that amendments of a witness list must be supported
by “good cause” and be in the “intercsts of justice”. Similar principles have been
applied in assessing Defence motions to vary a witness list. The determination of
whether to grant a request to vary the witness list requires a close analysis of
each witness, including the sufficiency and time of disclosure of the witness’
information; the materiality and probative value of the proposed testimony in
relation to existing witnesses and allegations in the indictment; the ability of the

! Motion, paras, 27, 36. é A’
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witness”.® Disclosure of the details of these two witnesses was given to the Prosecution
on 24 and 28 August 2006. In light of the limited number of witnesses involved, the
Chamber considers the latter of the two dates of disclosure to be the effective date of
notice for both witnesses. Accordingly, subject to any waiver by the Prosecution,
Witnesses X-06 and X-07 may testify no earlier than 2 October 2006.

FOR THE ABOVE REASONS, THE CHAMBER

GRANTS the request of the Bagosora Defence to add witness X-06 and X-07 to the
witness list;

ORDERS, to the extent that it has not yet been provided, that any identifying infonmation
and summaries of their testimony be disclosed to the Prosecution;

DECLARES, subject to any waiver by the Prosecution, that the witnesses may not testify
before 2 October 2006.

Arusha, 11 September 2006
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Erik Mose Jai Ram Reddy Sergei Alekseevich Egorov

Presiding Judge Judge Judge

[Seal of the Tribunal]

® For example Bagosora et al., Decision on Defence Motions to Amend the Defence Witness List (TC), 17
February 2006, p. 6.





