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The Prosecutor v, Bagosora, Kabiligi, Ntabakuze and Nsenglyumva, Case No, ICTR-98-¢41-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA 2?3 't

SITTING as Trial Chamber [, composed of Judge Erik Maose, presiding, Judge Jai Ram
Reddy, and Judpe Sergei Alekseevich Egotov;

BEING SEIZED OF the “Motion for Severance on the Grounds of Serious Prejudice
Caused By the Testimony of Bagosora Witness Jean Kambanda”, filed jointly by Kabiligt,
Nsengiyumva and Niabakuze on 14 July 2006;

CONSIDERING the Prosecution Response, filed on 2 August 2006; the joint Reply, filed on
15 August 2006; and the submissions of the Bagosora Defence, filed on 21 August 2006;

HEREBY DECIDES ihe motion.

INTRODUCTION

1. On 11, 12 and 13 July 2006, Jean Kambanda, testified before this Chamber as a
witness for Colopel Bagosora. Mr. Kambanda, who was the Prime Minister of Rwanda
during the period from April to July 1994, is currently serving a life sentence of this Tribunal,
having been convicted of genocide and other crimes.' In the course of his cross-examination
by the Prosecution, Mr. Kambanda offered testimony to which the Kabiligi, Nsengiyumva
and Ntabakuze Defences objected on the ground that it improperty re-opened the Prosecution
case and, therefore, went beyond the proper scope of cross-examination as prescribed by the
Rules and a previous decision of the Chamber concerning Mr. Kambanda’s testimony. Afier
several oral rulings allowing the testimony, the Kabiligi, Nsengivumva and Ntabakuze
Defence teams made an oral motion for severance from the joint trial, arguing that they had
been irremediably prejudiced. Exclusion of the testimony was requested as an alternative
remedy. Afier hearing the parties’ oral arguments, the Chamber adjourned the remainder of
Mr. Kambanda’s testimony, and requested further submissions in writing on all of the areas
of disputed evidence.

DELIBERATIONS
(i General Principles

2. The parameters of the Prosecution cross-examination of Mr, Kambanda have already
been addressed by the Chamber in its decision of 27 March 2006, in response to a previous
motion for severance on the basis of his appearance (“the Kambanda Severance Decision™):

The suggestion that the Prosecution case can be re-opened through cross-examination
is unfounded. Rule 90 (G)i) {of the Rules of Procedurz and Evidence (“the Rules)]
constrains the scope of cross-examination to three areas: the subject-matier of the
examination-in-chief; matters affecting credibility; and, “where the witness is abie to
give evidence relevant to the case for the cross-examining party, to the subject-matier
of the case”. This last category must {be] read in light of Rule 85 (AXi), which
prescribes that “the trial shall be presented in the foliowing sequence: (i) Evidence of

! The Prosecutor v. Kambanda, Case No. ICTR-97-23.5, Judgemen! and Sentence (TC), 4 September 1998, Mr.
Kambanda contests the validity of the plea agreement on which the judgement was based; nevertheless, the
judgement was confirmed on appeal. Kambanda v. The Prosecutor, Case No., ICTR 97-23-A, Judgement {AC),

19 Qctober 2000.
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the Accused or the nature of his culpability, even if there was evidence during the
Prosecution case that others had provided such information.

(¢)  General Kabiligi Created a Brigade to Control Renegade Soldiers

7. Mr. Kambanda testified that he was informed that “in Kigali town a special brigade
had been set up specifically to control those so-called uncontrolled elemenis of the army™
which were committing massacres of civilians.® The Prosecution has failed to refer to any
such gvidence during its case.

(d)  General Kabiligi Exercised Command After Fleeing Into Exile

8. Mr. Kambanda testified that after the flight of the interim government into exile,
“practically the same command structure was maintained in exile”, impiying that General
Kabiligi continued to exercise command over troops.!' The Prosccution relies on the
testimony of Witness ZF, who said that after General Kabiligi fled into exile, he lived in
south Goma “where a division he was commanding was. It was the southern Division”. The
testimeny of Mr. Kambanda would, in effect, potentially broaden the command responsibility
of the Accused beyond the southern Division, mentioned by Witness ZF, to a larger number
of troops. Accordingly, the testimony broadens the facts imputed to the Accused or the nature
of his culpability.

{¢)  The Military Had More Power Than Politicians

9. Mr. Kambanda testified that “in any situation of war, it is the people who bear arms
who have the real power, that is true”.'? The Defence teams object to this testimony as new
evidence. In the Chamber’s view, this is not a fact which broadens the facts imputed to the
Accused or the nature of their culpability. It constitutes no more than an inference or an
opinion based upon unspecified facts or information.

() Procurement of Amms in Goma for “Into Gisenyi and Into the Rest of
Rwanda”, and the Transfer of Weapons From Gisenyi Military Camp To
Butare Military Camp, June 1994

10. The Prosecution has indicated that it wishes to elicit testimony from the witness
concerning “the procurement of arms and the movement of arms into Rwanda from — from
Goma into Gisensyi and the rest of Rwanda” by the Accused Nsengiyumnva.'” It also did lead
evidence that weapons were transferred from Giscnyi Military Camp to the Butare Military
Carup in June 1994, for subsequent distribution as part of the civil defence program.' The
Prosecution argues that evidence was led during its case concemning Nsengiyumva’s
involvement in the distribution of arms in Gisenyi, and his role in bringing weapons from
(Goma across the border into Rwanda. The Prosecution has failed, however, to point to any
evidence during its case that the Accused was involved in the distribution of weapons to
civilians or soldiers throughout Rwanda, or that he obtained weapons in Goma for that
purpose. The testimony that he was involved in supplying weapons to civilians in Gisenyi

9T, 13 July 2006 p. 21.

T, 13 July 2006 p. 22, é
2T, 13 July 2006 p. 22.

9T, 13 July 2006 p. 27.

¥ T. 12 July 2006 pp. 41-50.
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