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SITTING as Tnal Chamber I, composed of Judge Enk Mese, presiding, Judge Sergei
Alekseevich Egorov, and Judge Florence Rita Arrey;

BEING SEIZED OF the “Motion of Defence for Additional Disclosure”, filed on 24 August
2006,

CONSIDERING the Prosecution Response, filed on 25 August 2006;
HEREBY DECIDES the motion.

INTRODUCTION

1. The Defence requests the Chamber to order the Prosecution, pursuant to Rule 98 of the
Rules of Procedure and Evidence, to use its best efforls to obtsin and disclose certain

confessrmwmdﬂyfbmﬁegses NKZ and ZIH to Rwandan auihorities. The Defence

also requests to re-call the witnesses in order 1o tender the sought confessions.

2.  The two witnesses testified from 14 to 16 August 2006. During its cross-examination,
the Prosecution tried to impeach them by using statements they had given to Rwandan
authorities. In response, both witesses referred to confessions they had made in Rwanda and
stated that these documents were consistent with their testimony before the Chamber.! The
Defence requested disclosure of thesc confessions. The Prosecution stated that it was under
no such obligation and depicd having the confessions.” With respect fo Witness NKZ, the
Defence requested that the Chamber order the Prosecution to produce the witness’s
confession, pursuant to Rule 98 of the Rules of Procedure and Evidence.’ The Chamber
denied the requcst It also recalled that each party is expected to investigate the judicial
records of its owm witnesses who have been subject to criminal proceeding, prior 1o calling

them to testlfy

' Karera, T. 14 August 2006 pp. 36-59; T. 16 August 2006 pp. 11-16,
2Karezir-a,']" 14 August 2006 pp. 50, 60, 68; T. 16 August 2006 pp. 20, 23-24,
* Karera, T. 14 August 2006 p. 68.

* Karera, T. 15 August 2006 p. 1.
* Karera, T. 16 August 2006 pp. 26-27 (“The Chambet recalls that before any party presents a witness for trial,

that pany wull havc to conmder whether the wltness is useﬂli to the presentatmn of its case. This goes for

accusedor o

convict, or is suspected cf hawng been engaged in cnmlnal proceedlngs or behﬂkur then that party hes to
investigate any criminal antecedents af that witness, Again, this is the same for both partics. If that party is not
successful in its investigation, it may, before calling that wilness, seize the Chamber and argue that in spite of its
best efforts it has not been able to obtain the documents, and the Chamber will then assist the party if there is a
basis for that based on submissions. In such a2 medion, that party musi show that it has made efforts to succeed.
During the examination of the witness, the other party cross-exemining the witness has the right 1o impeach that
witness. [t may use any document without any prior disclosure to the parly that is presenting that witness. This
is part of the general credibility exercise which any party would wish to perform; there is no disclosure
obligation there. Then o the issue whether there is, sccording to the Defence -- and that is their argument -- that
there shouid not be any selective submission of documents to the Court, The situation in this case is as follows:
The OTP has explained that the (998 confession, which has been referred to by the witmess, is not in its
possession. The Prosecution daesn't have it, and the Proseculion dispules that such & document exists. The
Prosecutor is an officer of the court. The Chamber considers both parties as officers of the court. Based on this

asgessment, we cannot take this any funher.”)
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the close of the Defence case. Under these circumstances, the Chamber has decided to
consider, in light of the motion, whether it shall make any decision proprie motu under Rule
98 in respect of this witness.

8. Wimess ZIH has been accused of criminal activity in Rwanda. As mentioned in the
Chamber’s oral ruling of 16 August 2006, it was to be expected that the Defence should have
investigated his criminal files prior to calling him to testify.’ If encountering problems, the
Defence could have requested the Chamber to order Rwanda, under Article 28 of the Statute,
to provide documents pertinent to the witness’s criminal file, including confessions, if any.
But such an order requires that the party demonstrates first, that it has made reasonable
attempts to obtain the requested documents without being successful, and second, descnibes
with particularity the nature and relevance of the information.'® However, it follows from the
Defence submissions that it made a deliberate decision not to make inquiries into the files of
these witnesses, based on its experience with fearful and reluctant witnesses. Under these
circumstances, the Chamber will not exercise its discretion proprio motu. In making its
decision, the Chamber has taken into consideration the purported contents of the confession,
viewed in the context of the witness’s testimony. It is also noted that the alleged confession

does not have a direct bearing on the alleged role of the Accused during the evenis.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the motion.

Arusha, 1 September 2006

bubin (&7

Erk Mase Sergei Alekseevich Egorov Florenceita’Arrey
Presiding Judge Judge Judge
[Seal of the Tribunal]

? Above, note 5.
19 Simba, Decision on Maziters relaled to Witness KDD's Judicial Dossier (TC), 1 November 2004, para 9.





