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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Serious Violations Committed in the Territory of Neighbouring States, between l January and 31 

December 1994 ("Appeals Chamber" and "Tribunal", respectively) is seized of the Prosecutor's 

Motion for Variation of Notice of Appeal Pursuant to Rule 108 ( .. Motion for Variation''), filed on 

27 March 2006.1 The Prosecutor seeks leave to amend its Notice of Appeal in accordance with Rule 

108 of the Rules of Procedure and Evidence of the Tribunal ("the Rules"). 

2. The Trial Chamber judgement in the case against Aloys Simba was issued on 13 December 

2005.2 The Prosecutor filed its original Notice of Appeal (''Notice of Appeal") on 12 January 2006, 

wruch contained two grounds of appeal.:; Under Ground l, the Prosecutor argues that the Trial 

Chamber erred in fact and in law by failing to find the Appellant criminally responsible for bis 

participation in the Cyanika Parish Massacre.4 According to the Prosecutor, the Tri.al Chamber eued 

in holding that it was necessary to prove the Appell.apt was physically present at Cyanika Parish in 

order to hold him responsible for this massacre "by virtue of his participation in a Joint Criminal 

Enterprise with a common purpose to kill Tutsi at [three] massacres sites, namely, Murambi 

Technical School, Kaduha Parish, and Cyaniks. Parish".5 Ground 2 states that the Trial Chamber 

erred in law by imposing a sentence of 25 years, which the Prosecutor argues is "manifestly unfit" 

and should be increased to life imprisonment given various factors such as the gravity of the crimes 

and the individual circumstances.6 

1. Arguments of the Parties 

3. The Motion for Variation seeks to amend both Grounds 1 and 2.' In relation to Ground 1, 

the Prosecutor seeks to provide "clarification and better notice by identifying as a dist!-nct error of 

law" the Trial Chamber's allege.cl. misapplication of the mens rea standard for the first category of 

joint criminal enterprise.8 The Prosecutor states that the Trial Chamber required proof that Aloys 

Simba "shared the common purpose" whereas the requisite standard according to the Prosecutor is 

.. the intent to further the common purpose, this being the shared intent on the part of all co-

1 11ie Prosecutor v. A.lays Stmba, Case No. ICTR-01-76-A, Prosecutor's Motion for Variation of the Notice of Appeal 
PUISuant to llule l 08, 27 March 2006 and its Attachment A: Pmsecutor's Amended Notice of Appeal ("Amended 
Notice of Appeal''). 
2 The Prosecutor v. A.Joys Simba, Case No. ICTR-01-76-T, Ttial Judgement, 13 December 200S ("Judgement''). 
3 The Prosec1Ltor v. Aloys Simba, Case No. ICTR-01-76--A. Prosecutor's Notice of Appeal, 12 January 2006. The 
Prosecutor', Notice of Appeal was filed within the 30 days limit from judgement prescnced in Rule 108 of the Rules. 
' Notice of Appeal, para. 1 
~ Notice of Appeal. paras 1 -3, whicJi refers to paragrapm 122-132, 399-402 and 407 of the Judgement. 
6 Notice of Appeal, paras 8-1 O. 
7 Motion for Variation, pan. 1; Amended Notice of Appc.al, paras 2, 4 and 12. 
1 Motion for Variation, para. 4. 
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perpetrators, which is different from sharing the common purpose. "9 The Prosecutor submits that 

this additional error of law was identified only upon the preparation of its Appellant's brief and "is 

influenced by and derives from the original errors of facts and law listed" in the Notice of Appeal. '0 

In relation to Ground 2, the Prosecutor asserts, again, that the proposed variation provides 

clarification and better notice, this time in relation to the alleged errors of the Trial Chamber in 

determining the se.atence, by specifying that the Trial Chamber "erred by not considering Rwanda's 

sentencing practice~•11
• The Prosecutor argues that the Notice of Appeal, by using the term "inter 

alia" listed "without exhaustion the errors committed by the Trial Chamber'~ in this respect. 12 The 

Prosecutor points out that it anticipated the need to make amendments to the Notice of Appeal by 

referrini to 0 (s]uch other grounds of appeal as this Chamber may authorize( .. . ]".13 

4. On 12 June 2006, Al.oys Simba filed his Response.14 Hf? opposes the Motion for Variation, 

arguing that, pursuant to Rule 108 of the Rules, it should have fil~ within thirty days from the 

issuing of the Judgement. In its Reply15
, the Prosecutor argues that the Respondent misread Rule 

108 and that the Motion for Variation was timely as it was fil~ on the same day as the Appellant's 

Brief. 

2. Discussion 

5. Rule 108 of the Rules reads as follows: 

A party seeking to appea.l a judgement or sentence shall, not more than thirty days from 

1he d:i.te on which the judgement or the sentence was pronounced, file a notice of appeal, 

setting forth the grounds. The Appellant should also jrumtify the order, decision or raling 

challenged with specific reference to the date of its filling, and/or the transcript pa11e, and 

indicate the substance of the alleged eITQIS and the relief sought. The Appeals Chamber 

may, on good cause being shown by motion, authorise a variation of the grounds of 

appeal. 

9 Motion for Variation, par11. 8. 
10 Motion for Variation, para. 4. 
11 Motion for Variation, para. 9 and Amended Notice of Appoal, para. 12. 
12 Motion for Variation. paras 1, 9. 
•> Motion for Variation. para. 10. 
14 The Prosecutor v. Aloys Simba, Case No. JCTR-01-76-T, Reponse de la Defense a la. Requite du ProCUieur en 
Modification de 1' Acted' Appel Conformement al' Article 108 du Reglement de Procedure et de Preuve (RPP), 27 
March 2006, paras 5-6 (''Response"). As allowed by the Pt~Appeal Ju~ in the De,oision on Respondent Motion for 
Extension of Time, 13 April 2006, this Response was filed within 10 days of the service of the French translation of the 
Motion for Variation. 
is The Prosecutor v. Aloys Simba, Case No. ICTR-01-76-T, Prosecutor's Reply to "Reponse de la Defense a la Requ8te 
du Procureur ~ Modification de l' Acte d' Appel Confonooment a 1' Article l 08 du Reglcment de Procedure et de 
Preuve (RPP)", 19 June 2006 paras 4-5 8Ild 8. ("Reply") 
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6. As a preliminary matter, the Appeals Chamber notes that contrary to the Defence 

assertion, 16 a proposed variation to the Notice of Appeal is not bound by the thirty day time-limit 

which applies to the filing of the Notice of Appeal, 17 although the lateness of a motion for variation 

of Notice of Appeal can weigh against the appellant, particularly considering the need to avoid 

delays in the proceedings and prejudice to the other party in the case.18 

7. The Appeals Chamber may grant a motion to vary the Notice of Appeal upon the showing of 

''good cause". The concept of ''good cause" applies to both good reason for including new or 

amended grounds in the Notice of Appeal and good reason for failing to include grounds or 

correctly phrase them in the initial filing of the Notice of Appeal.19 The assessment of"good cause'' 

is made on a case by case basisio and various factors can be taken into account. 21 Most recently, the 

Appeals Chamber has summarized some of these factors as follows: 

These have included the fact that the variAtion is so minor that it does not affect the 

coutent of the notice of appeal; the fact that the opposing party would not be prejudiced 

by the variation orbs.snot objected to it; and the fact that the vuia.tion would bring the 

notice of appeal into cOllfonnity with the appeal brief. Where the iippellant seeks a 

substantive amendment broadening the scope of the appeal, " good cause" might also, 

under some circunistances, be established. The Appeals Chamber notes that it has never 

established a cumulative list of require1I1C1li6 that must be met each time a substantive 

amendment is to be granted. 22 

8. In the Motion for Variation, the Prosecutor submits that good cause exists for the Appeals 

Chamber to accept the two proposed amendments. The Prosecutor makes three arguments common 

to both proposed amendments, mu:nely that the omissions to the Notice were only discovered during 

the preparation of the Appellant's Brief; that the proposed amendments are mere clarifications; and 

Id Response, para. 5. 
11 Th= Appeals Chamber has granted amendme.nts to the Notice of Appeal made relatively I.ate in the appeals process, 
such as during the oral hearing, see The Prosecuror v. Jeli.ric, Case No. IT-95-14/2--A, Appeal Judgement, 5 July 2001, 
pan. 18; aDd over 12 months after the filing of the initial Appellant's Brie~ see The Pros6cutorv. Nilwlic, Case No. IT-
02-60/1-A, Decision on Appellant's Requests to W ithdraw Previous Motions, to Revise Appellaut's Brief and to 
Amend Notice of Appeal, I 9 July 200S, pp. 3-4. 
18 The Prosecutor v. Blagojevi.c and Jokic, Case No. lT-02-60-A, Decision on Motion of Dragan Jolcic for Leave to File 
Third Amended Notice of Appeal and Amended Appellate Brief, 26 June 2006, para. 8. 
19 The Pro.seculor v. Blagojevic ami. Joki.c, Case No. IT--02~60-A, Decision on Motion ofDtagan J okic for Leave to Pile 
Thix"c;l A.mended Notice of Appeal and Amended Appellate Brief, 26 June 200ij, para. 7. 
lD The Prosecutor v. Kordi~ and Ce,-kez, Case No. IT-95-14/2-A, Deciaion Granting Leave to Dario Kordic to Amend 
his Grounds of Appeal, 9 May 2002, para. 5. 
21 The Prosecutor v. Blagofevic and Joktc, Case No. IT-02-60-A, Decision on MotioIJS Related to the Pleadings in 
Dragan Jakie's Appeal, 24 November 2005, para. 7; The Prosecutor v. Kordlc and Cerkez, C~ No. IT-95-14/2-A, 
Decision Granting Leave to Dario Kordie to AJ11end his Grounds of Appeal, 9 May 2002, para.. 7. 
22 The Prosecutor v. Blagoje.vic and Jokic, Case No. IT-02-60--A, Decision on Motion of Dragan fokic for Leave 1xl File 
Third Amended Notice of Appeal and Amended Appellate Brief, 26 June 2006, para. 7. 
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that there is no material prejudice as the amendment puts the Notice in confomtity with the 

Appellant>s Brief. 

9. First, th.e Prosecutor argues that the omissions in its Notice of Appeal only became apparent 

during the drafting of its Appellant's Brief.23 The Appeals Chamber notes that this, in and of itself, 

cannot constitute good cause. As previously stated by the Appeals Chamber: 

Obviously, any amendment sought to any notice ofappeal is the result of further analysis 

having been undertaken over the course of time; this fact cannot coustitute good case for 

an amendment taken alot1e. 24 

Und,er Rule 108 of the Rules, the parties have the obligation to file a Notice of Appeal setting forth 

their grounds of appeal not more than thirty days from the date· of the Trial Judgement.25 They are 

therefore expected to have conducted a comprehensive review of the Judgement within this 

time.frame. Allowing the Prosecutor to amend its Notice of Appeal simply because it has gained 

more familiarity with the case in drafting its Appellant's Brief essentially would allow the parties to 

"restart the appeal process at will.'.z6 

10. Secondly, the Prosecutor contends that good cause exists to introduce the two new proposed 

amendments to the Notice of Appeal because they do not seek to provide entirely new grounds of 

appeal. Rather, according to the Prosecutor, they simply provide clarification to the two grounds in 

the Notice of Appeal and are necessary "in order to furnish better notice to both the Respondent and 

the Appeals Chamber of the issues involved."27 The Appeals Chamber does not agree. Such a 

justification can only a.pply ta a narrow set of circumstances, such as minor fonnal modi:fications.28 

Both amendments go beyond being minor variations that provide mere clarification and are 

substantive amendments affecting the content of the Notice of Appeal, broadening its scope and, in 

fact, alleging additional grounds of appeal. The first proposed amendment adds an entire paragraph 

n Motion for Variation, paras 1 and 8. 
1◄ The Pro:recuro1· v. Blagojevic and Jokic, Case No. IT •02-60-A, Decision on Motions Related to the Pleadings in 
DraganJokic's Appeal, 24 November 2005, para. 10. 
2s Rule 108 of the Rules. 
26 The ProsecuUJr v. Blagojevic and Jolcic, Case No. IT-02-60-A, Decision on Motion of Dragan Jakie for Leave to File 
Third Amended Notice of Appeal and Amended Appellate Brief, 26 Jmie 2006, para. 8. 
11 Motion for Variation, para. 4. 
21 The Prosecutor v. Ntakirutimana, C.ase Nos. ICTR..96-101-A and ICTR-96-17-A. Decision sw- les Demandes en 
Modification des Moyen d' Appel et les Requetes IIUX Fins d'Outrepassirr la Limite de Pages Dans le Memoire de 
l'Appelant, 21 July 2003, p. 3; The Pr03~urorv. Nikolic, Cue No. IT--02-60/1-.A, Decision on Appellallt'& Motion to 
AJneUd Notice of Appeal, 21 October 2004, p. 3. This JDaY also arise when the opposing pany concedes that the 
proposed 11mendment wa:; already included in the Original Notice, see The Prosecutor v. R.uiaga:nda, Case No. ICTR-
96-3-A. Decision ( on Motion to Amend the Appellant's Notice of Appeal), 5 April 2001, p. 6. Cf The Prosecutor v. 
Niyif.eKeka., Case No. ICTR-96•14-A, Decision on Defence Motion for Variation of the Notice of Appeal, 29 January 
2004, p. 3. 

Case No. !CTR-01-76-A 5 I 7 August 2006 
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to the first ground of appeal alleging an additional error of the Trial Cl1amber, i.e. a legal error in 

the assessment of mens rea for the first form of joint criminal enterprise. The second proposed 

amendment invites the Appeals Chamber to consider the sentencing practice of Rwanda, an exercise 

which could involve a substantial review of the procedures in Rwanda and thus, cannot be 

considered mere clarification of the initial arguments on sentencing. 

11. Thirdly, the Prosecutor suggests that the Defence has suffered no material prejudice because 

the Motion for Variation and the Amended Notice of Appeal were filed on the same day as the 

Appellant's Brief.29 While the absence of prejudice for the opposing party is an important factor to 

be taken into account by tbe Appeals Chamber when assessing a request to vary grounds of appeal, 

the Appeals Chamber does not consider that it constitutes good cause in and of itself. The mere fact 

that an appellant files proposed amendments before or the same day that the appellant's brief is filed 

is not sufficient to justify a variation of the notice of appeal, in particular when the variation sought 

consists of the addition of an entirely new error, as in the present case. In this respect, the Appeals 

Chamber notes that it has previously accepted amendments, which put the notice of appeal in 

conformity with the appellant's brief only because other factors or specific circumstances existed.30 

In this case, the Prosecutor has identified no such special circumstances. Granting leave to amend a 

· notice of appeal just because the ame:ndment would cause no prejudice would circumvent Rule 108 

of the Rules, the time-limits it imposes, and the "good cause" requirement. 

12. In the Motion for Variation. the Prosecutor also provides a specific argument for each 

proposed amendment. Under Ground 1, the Prosecutor argues that the question of the correct mens 

rea under the first category of joint criminal enterprise falls within the ambit of the original Notice 

of Appeal which referred to the acquittal of the Accused for the events at Cyanika Parish as he was 

found not to have been present during the massacres.31 The original Notice of Appeal referred to 

paragraph 402 of the Trial Judgement which :indeed mentioned the mens rea formula which the 

Prosecutor disputes,32 but the Trial Judgement itself does not state that it is citing a mens rea 

standard. 33 Tiris vague reference in the original Notice of Appeal to a paragraph of the Trial 

Judgement does not suffice in itself to show that the legal error alleged in the Amended Notice falls 

within the ambit of the original Ground 1. The Prosecutor has therefore not demonstrated how the 

19 MQtion for Variation, para. 1; see also RespOllSe, para. 8. 
)0 The Prosecutor v. Nikolic, Case No. IT-02-60/1-A, Decision on Appellant's Motion to A.mend Notice of Appeal, 21 
October 2004, p. 3; The hosecuror v. Sim.ic, Case No. IT-95-9-A, Decision on Motion ofBlagoje Simic to .Ameiid 
Notice of Appeal, 16 September 2004, pp. 4-5; The Prosectttor v. Blagojevic ar.d Johe, Cass No, IT--02-60-A, Decision 
on Prosecution's Request for Leave to Amend Notice of Appeal in Relation to Vidoje Blagojevic, 20 July 2005, pp. 3-4. 
11 Motion.for Variation. pan. 4. 
32 Notiee of Appeal, para. 2. 
l3 Judgement, para. 402. 

Case No. lCI'R.01-76-A 6 17 Au~t 2006 ~ 
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paragraph in the Amended Notice is a.iiiculating a point allegedly implicit in the original Notice of 

Appeal.34 

13. Under the second ground in the Amended Notice concerning the appeal on the sentence, the 

Prosecutor seeks to include an appeal on the Trial Chamber's alleged failure to consider the 

sentencing practices in Rwanda. ~s The Prosecutor states that the original Notice of Appeal was not 

exhaustive of its djscussion of the alleged errors of the Trial Chamber, as reflected by the use of the 

terms ''inter alia".36 The Prosecutor argues that therefore it is permitted to include a reference to 

sentencing practices in Rwanda in the Amended Notice. However, simply inserting catch-all 

phrases such as "inter alia" or "[ s )uch other grounds of appeal as this Chamber may authorize 

f ... ]"37 to provide for any amendments to the Notice of Appeal that an appellant may later seek, 

does not establish good ca.use for the Appeals Chamber to authorize those amendments under Rule 

108 of the Roles. 

3. Disposition 

14. For the foregoing reasons, the Appeals Chamber DISMISSES the Prosecutor's Motion for 

Variation in its entirety; INFORMS the patties that paragraphs 65 to 7 4 of the Prosecutor's 

Appellant's Brief - relating to the intent to further the common purpose - and paragraphs 108 to 114 

of that brief - relating to the Rwandan sentencing practice - will be disregarded; FINDS that there 

is no n~ for the Prosecutor to re-file his Appellant's Brief; and AFFIRMS the time-limits for 

briefing set by the Pre-Appeal Judge.38 

Done in English and French, the English text being authoritative. 

Done this 17th day of August 2006, 
At The Hague, 
The Netherlands. 

l~ Motion for Variation, paa. 9. 
3

G Motion for Variati.oD, para. 9. 
37 tvrotion fur Variation. para. 10. 

~\. '~ :, -,£.¥ 
~ 

[Seal of the Tribunal] 

~--c.~ ..... ,.p.a.-...__ 

Fausto Pocar 
Presiding Judge 

ecision <m..Pxmecution•s ~~ for Lea,¥~ tg 
! H f :pp= z-¥1: 

31 'I'M ProsllCIJtOr v. Aloys Simba, Case No. ICTR-01-76-T, Decision on Def&ice Motion for Extensio11 ofTime to 
Respond to the Prosi,(;utor's Appellant's Brief, 20 June 2006. 
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