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1. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Comumitted in the Territory of Neighbouring States Between 1 January and 31
December 1994 (“Appeals Chamber” and “Tribunal”, respectively) is seized of “{t]he Appeilant
Jean-Bosco Barayagwiza’s Motion for Leave to Submit Additional Grounds pursuant to Rule 108
_ ofthe LC.T.R. Rules of Procedure and Evidence and for an Extansion of Page Limits pursuant to

the Decision of the Appeals Chamber of 14" November 2005" filed by Jean-Bosco Barayagwiza
(“Appellant™) on 6 March 2006 (“Motion of 6 March 2006”), in which he requests the Appeals
Chamber to grant him leave to add seven new grounds of appea! to his Appellant’s brief' and to
amend the Notice of Appeal® accordingly.

2. The Prosccmtion responded to the Motion on 16 March 2006 requesting the Appeals
Chamber to dismiss it in its entirety and expunge it from the record.” The Appellant filed his reply
out of time on 24 March 2006° witbout providing any reasons for the late filing.” Accordingly, the

Appeals Chamber finds the Reply to have been filed untimely and will not consider the submissions
contained therein.

3. The Appeals Chamber is alst seized of "1he Appellant Jean-Bosco Barayagwiza's Moticn
for Leave to Amend the Notice of Appeal in the Light of the Decision of the Appeals Chamber
dated 14/11/2005” filed by the Appellant on 5 July 2006 (“Motien of 5 July 2006™), in which he
seeks to have his Notice of Appeal amended by substituting it with the amended notice of appeal
annexed to the Motion of 5 July 2006.° The Prosecution filed its Response on 17 July 2006,

{ «Appellant’s Appeal Brief”, 12 Getber 2005 (“Appellant’s Brief”).

2 < pmended Notice of Appeal™, 12 October 2005 (“Notice of Appeal™).

} “Prosecutor’s Responss to “The Appellant Jean-Bosco Bareyagwiza's Motlon for Leave to Submit Additianal
Grounds Puxsuans to Rule 108 of the L.C.T.R Rules of Procedure and Evidence and for an Extension of Page Limits
pursant to the Decision of the Appeals Chamber of 14% November 2005, filed confidentially on 16 March 2006

("Response to Moton of ¢ March 20067), para. 19. The Appcals Chamber notes that the Prosdecution gives oo reason as
to why the Response to Motion of 6 March 2006 or the present decision need to be gonfidential and finds that thece is
o appatent reason for the confidential classification of the Response to Motlon of 6 March 2006, since no protected
wimesset ar materialg are involved. Consequently, both the Responsé to Motion of 6 March 2006 and the present
dacision sbhonld be public.

* “The Appellent Jean-Bosco Bargyagwiza's Reply to The Prosecutor's Response to ‘The Appellant Jean-Bosco
Barayagwiza’s Motion for Leave to Submit Additiona] Grounds Pursuant to Rule 108 of the ICTR™, 24 March 2006
“Reply™).

ﬂ The Appeals Chamber notes that, pursvant io paragraph 12 of the Practice Direction on Procedure for the Filing of
Written Submissions in Appeal Proceedings before the Tribunal of 16 September 2002, a reply to a motion submitted
thing the appeals from judgemenr must be filed “within four days of the flling of the response”, which means that the

Appellant’s Reply should have been filzd ao later than 20 March 2006, unless good cause ig shown for the delay.
§ Mation of 5 Tuly 2006, pars. 7.

Case No, ICTR-99-52-A 2 17 August 2006
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requesting that the Motion of 5 July 2006 be dismissed and expunged from the record.” The

Appeliant did not file a reply.

4, Finally, the Appeals Chamber is seized of “The Appellant Jean-Bosco Barayagwiza's
Corrigendum Motion Relating to the Appeal Brief of 12" Qctober 2005 filed by the Appellant on 7
July 2006, in which he applies io bring comsctions to the Appeal Brief of 12 October 2005
(“Motion of 7 July 2006™). The Prosecution did not file a response.

| Procedural Background
5. Trial Chamber I rendered its Judgement in this case on 3 December 2003.% The Appsilant

filed a first notice of appeal on 22 April 2004, which was amended on 27 April 2004."° His initial
Appellant’s brief was filed on 25 June 2004."

6. The proceedings in relation {o the Appellant were stayed fom 19 May 2004'% through 26
January 2005," pending the assignment of a new lead counsel. The cument Lead Counsel was
assigned to the Appellant by the Registrar on 30 November 2004, and on 19 January 2005, the
Appeals Chamber dismissed the Appellant’s challenge to this assignment.'* The Appellant’s request

for reconsideration of the Decision of 19 January 2005 was dismissed by the Appeals Chamber on 4
February 2005.'*

7. Pursuant to the decisions of 17 May 2005'® and 6 September 2005,"7 both his Notice of
Appeal and Appellant’s Brief were filed by the Appellant on 12 October 2005.

7 Prosecutor’s Response Lo “the Appellant Jean-Bosco Barayagwiza’s Motion for Leave to Amend rhe Notice of Appeal
in the Light of the Decision of the Appeals Chamber dated 14/11/2005™, 17 fuly 2006 (“Rasponse to Muoiion of 5 July
2006™), perma. 17, '
¥ The Prosecutor v. Ferdinand Nahimanga et al,, Case No. ICTR-99-52-T, Judgement and Sentense, 3 December 2003
g"l"rlal Judgement™),

n Notice d’Appel (conformément aux dispositions de l'article 24 du Statut ¢t de Uarticle 108 du Réglemeng) », 22
April 2004.
® & Acte d'appel modifié gux fins d'snnulation du Jugement rendy le 03 décembre 2003 par la Chambre [ dans
{*affaire ‘Le Procurewr contre Ferdinand Nakimana, Jean-Bosco Baraydagwiza et Hussan Ngeze, fCTR-99-53-T° », 27
April 2004.
W« Mémoire d'Appel », 25 June 2004,
*2 Decision on Jean-Bosco Parayngwiza's Motion Appealing Refusal of Request for Lege] Assistance, 19 May 2004,
B Order Lifting the Stay of Proceedings in Relation to Jeun-Bosco Berayagwiza, 26 January 2005 (“Order of 26
Juomary 2005™). In particular, the Appellant was initially ordered to file “any amended or new Notice of Appeal no latex
than 21 February 2005 (i.e., thirty days from the Declsion of 19 Jamuary 2005)" and “any amended or new Appellant’s
Briaf no later than 9 May 2005 (ie., seventy-five days aRter the time limit far filing the Notce of Appeal).”
' Decision on Jean-Bosco Barayagwiza's Marion Concerning the Registrar's Decision to Appoint Counsel, 19 January
2005 ("Decision of 19 January 2005™).
¥ Decision on Jean-Bosco Barayagwiza’s Request for Recansideration of Appeals Chamber Decision of 19 Jaonary
2005, 4 February 2005 {"Decision of 4 February 2005™).

16 Decision on “Appellant Jean-Bosco Batayagwiza's Urgent Motion for Leave fo Have Further Time to File the
Appeals Bricf and the Appeal Notice™, 17 May 2005 (“Decision of 17 Meay 2005™.

Case No. ICTR-99-52-A 3
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8. The Appeals Chamber recalls its Decision of 14 November 2005, by which it rejected the

= Amended Notice of Appeal”, “Cormections to Appeal Brief” and confidential “Appellant’s Appeal

Brief” filed on 7 November 2005, on the grounds that the Appeliant had not Properly sought leave
to amend his grounds of appeal as prescribed by the Rules of Procedure and Evidence of the
Trbunal (“Rules”), and thus had not demonstrated good cause for the Appeals Chamber to
authorize such amendments.'® In light of that decision, the Appeals Chamber will not consider any
arguments of the parties in rejation to the contents of the refected filings.

.  Applicable Law

9, Pursuant to Rule 108 of the Rules, the Appeals Chamber “may, on good cause being shown
by motion, authorise a variation of the grounds of appeal” contained in the notice of appeal. Such

motions should be submitted “as soon as possible after identifying the new alleged error™'® of the

Trial Chamber to be included in the notice of appeal or after discovering any other basis for seeking
a vaniation to the notice of appeal. Generally, “a request to amend a notice of appeal must, at least,
explain precisely what amendments are sought and why, with respect to each such amendment, the

‘good cause’ requirement of Rule 108 is satigfied” %

10, It has been held that the concept of “good cause™ under this pravision encompasses both

good reason for including the new or amended grounds of appeal sought and good rezson showing
why those grounds were not included (or were not comectly phrased) in the original motice of
appeal?’ In its cases, the Appeals Chamber has relied upon a variety of factors in determining
whether “good cause” exists, including (i) the fact that the variation is 20 minor that it does pot
affect the content of the notice of appeal; (ii) the fact that the opposing party would not be

prejudiced by the variation or has not objected to it; and (iii) the fact that the variation would bring
the notice of appeal into conformity with the appeal brief.”> Where an appellant seeks a substantive

' Depision on Clarification of Time Limits and on Appellaot Barayagwiza’s Bxtremely Urgent Motion for Extension of
Time to File his Notice of Appeal and his Appellant’s Hoef, ¢ September 2005 (“Decigion of § September 2005™),

8 Order Concerning Appellant Jean-Bosco Barayagwiza's Filings of 7 November 2005, 14 November 2005 (“Decision
of 14 November 2005™), p. 3.

¥ Prosecuior v, Mladen Nalelilic and Vinks Marfinovic, Cage No. 1T -98-34-A Decigion on Mladen Nalefilc”s Motion
far Leave ta File Pre-Submission Brief, 13 October 2008, pp. 2-3.

% prosecutor v. Vidaje Blagojevié and Dragan Jokié, Case No. IT-02-60-A, Decision on Dragan Joki¢'s Metian 10
Amend Notice of Appeal, {4 October 2005 (“Blagojevid Decision of 14 October 20057), pera. 7. See also Practice
Duech.on on Formal Requiremnents for Appeals from Judgement, 4 July 20085, peras 2-3.

' Prosecutor v, Vidoje Blagojevié and Dragan Jokié, Case No. IT-02-60-A, Decision on Motion of Dragan Jokié for
Leave to File Third Amended Notice of Appeal and Amended Appellate Brief, 26 June 2006 (“Blagojevid Decision of
26 Iune 2006™), para. 7; See alro, e.g., Prosecwtor v. Vidoje Blagojevié gnd Dragan Jokié, Case No. IT-02-60-A,
Decmun on Monmu Reiatad o rhe PIeadmgs n Dmgan Inhc s Appeal, 24 November 2005 pm 10 (“E{agojewé

7 Vidaj

oo Defence Mutmn for Extension of Tunr'. in Which 10 Fﬂe the Defence Noucc of AppeaL 15 F cbruary 2005, pp. 2-3.
© Blagajevi¢ Decision of 26 June 2006, para. 7; See also Blagojevid Decision of 24 November 2005, para. 7;
Frosecutor v. Vidoje Blagojevié and Dragan Jokié, Case No. IT-02-60-A, Decision on Prosecution’s Request for Leave

Case Wo. ICTR-99-52-A 4
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amendment broadening the scope of the appeal, “good cause” might also, under some
circumstances, be established.?® In such instances, each amendment is to be considered in Jight of

the particular circumstances of the case.*

11.  The jurisprudence of the Tribunal establishes that the “good cause” requirement must be
interpreted restrictively at late stages m the appeal proceeding when amendments would necessitate
a substantial slowdown in the progress of the appeal — for instance, when they wauld require briefs
already filed to be revised and resubmitted. > To hold otherwise, would leave appellants free to
change their appeal strategy and essentially restart the appeal process at will (including after they
have had the advantage of reviewing the arguments in a response brief), interfering with the
expeditious administration of justice and prejudicing the other parties to the case.*

12.  In the intersst of protecting the right of convicted defendants to a fair appeal, the Appeals
Chamber has, in limited circumstances, permitted amendments even where there was no good cause
for failure to include the new or amended grounds in the original notice—that is, where the failure
resulted solely from counsel negligence or inadvertence. In such instances, the Appeals Chamber
has permitted amendments which are of substantia] importance to the suecess of the appeal such as
to lead to a miscarriage of justice if they were excluded.”” In these exceptional cases, the Appeals

Chamber has reasoned, the interests of justice require that an appellant not be heid responsibla for
the fajlures of counsel.

13.  In sum, variations to the notice of appeal will only be allowed (i) for good cause reasons
within the meaning of Rule 108, as defined by the above-discussed principles; (ii) if they remedy
the counsel’s negligence or inndvertence and are of substantial importance ta the success of the
appeal; or (iii) if they otherwise correct ambiguity or error made by counsel and do not unduly
delay the appeal proceedings, as,.for example, in the case of minor and mnon-substantive
modifications. With respect to the revisions fo the appeal brief (or, in the alternative, supplemental
bnefing), they will be permitted only (i) as necessary to reflect the amendments ta the notice of

to Amend Natice of Appeal in Relation to Vidoje Blagojevié, 20 July 2005 (“Blagojevié Decision of 20 July 2005™),

E‘p. 34.

Bloggfevi¢ Decision of 26 June 2006, para. 7; Blaggievi¢ Decision of 24 Nevember 2005, para. 7; Hlagojevia
Decision of 20 July 2003, p. 3.

* Blagojevid Decision of 26 Tune 2005, para. 7; Blagojewé Decision of 24 November 2005, para, 7.
i: Blagajevié Decision of 26 June 2006, para. 8.

Id.
*1 Blagojevi¢ Decision of 26 June 2006, para. 9; Blagojevié Declsion of 24 November 2005, para. 8; Blagajevid
Decision of 14 October 2005, para. 8. Seg also Prosecutor v. Dario Kordié and Mario Cerkez, Case No. TT-95-14/2-A,

Drecision Granting Leave te Dario Kordi¢ to Amend His Grounds of Appeal, 5 May 2002 (“Kordi¢ Decisien of 3 May
2002, pera, 3,

Case No. ICTR-99.52-A, 5
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appeal; or (ii) as necessary to correct ambiguity or error in the counsel’s filings, without unduly

delaying the appeal proceedings

14.  Finally, the Appeals Chamber notes that it is the Appellant’s burden to demonstrate that
each amendment should be permitted under the standards outlined above, including establishing

lack of prejudice to the Prosecution.”

ITI.  Discnssion

A. Motion of 6 March 2006

Submissions of the Parties

15. The Appellant submits that the Motion of 6 March 2006 is filed in accordance with the
Decision of 14 November 2005 and secks leave to file new grounds of appeal in order o remedy
“gaps identified in the manner in which the points of law and fact have becn raised in the Appeals
Brief’.*® He asserts that, after having conducted a review of all the material filed to date, it has
become zpparent to his Defence team that “there are new matters of law and fact that need to be
covered in the new Grounds™.”! He further argues that it is “a matter of fairness that he be given the
opportunity to address those questions in writing, at least in their broad terms, before going into
more details during the oral hearing”.”?> He concludes that if his request to submit the additional
grounds is denied, “'a miscarriage of justice is likely to occur”.>

16.  The Appellant argnes that if leave is granted to file the new grounds of appeal, it is unlikely
that any prejudice will be caused to the Prosccution because the oral heariag is not scheduled for the
immedzate future. He adds that the additional grounds coptained in the Motion of 6 March 2006
would facihtate the understanding pf his case for “each and every party”.’® In addition, the
Appellant seeks leave to amend the Notice of Appeal ac-cording]y.”

% Blagujevié Decision of 26 June 2006, para. 11.

* bid, para. 14.

¥ Motion of 6 Mareh 2006, para. 1. The Appeals Chamber understands the Appellant to submnit that the Decision of 14
Movember 2005 “left the door apen to the Appellant to filg @ tpotion requasting leave 1o present” additional grounds of
appeal and not “additional avidence™ as stated in his Motion of 6 March 2006 (etnphasis added),

N d.

2 Jd.

B,

* Ibid., para 5.

3 fhid, p. 17.

Case No. ICTR-99-52-A 6 17 August 2006 QLL,L
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17,  The Prosecution objects to the Motion of 6 March 2006 and submits that the Appellant

continues to misapply Rule 108 of the Rules by submitting the additional grounds without having
previously sought leave to amend the Notice of I*Lp]:aeaa.l.z“S

18,  The Prosecution argues that cven if the Motion of 6 March 2006 was o be treated as
requesting leave to amend the Notice of Appeal, it would not meet the “good cause"” requirement
under Rule 1087 In this respect, it contends that the Appellant (i) is merely repeating his
arguments already contained in his Notice of Appeal; (ii) “is not correcting any minor errors or
providing a precise formulation of any ground of appeal™; and (iii) “is not seeking to remedy any
inadvertence or negligence of his counsel”,*® The Prosecution adds that denial of the Motion of 6
Mareh 2006 would not lead to 2 miscamiage of justice since the newly submitted groumds of appeal
would either have no bearing on the Trial Judgement or they are already developed in the Notice of
Appeal and the Appellant’s Brief ¥

Analysis

19. The Appeals Chamber notes that the Appellant does not request to amend any of his
grounds of appeal in the Notice of Appeal and Appellant’s Brief, but simply submits that the seven
additional grounds should be included anew. The Appeals Chamber further notes that instead of
seeking to demonstrate “good cause” for submitting the additional grounds of appeal at this late
stage of the proceedings on appeal, the Appellant simply attaches the new grounds of appeal that he
seeks to have admitted as part of the briefing.*® With regard to the general assertion thet it has been
ouly recently that the Defence team realized that new issues of law and fact need to be addressed,*!
it is obvious that any amendment sought to any notfice of appeal is the result of further analysis
having been undertaken over the course of time and that this fact, taken alone, cannot constitute
“good cause” for an amendment.** The Appellant merely suggests that a denial of the Motion of 6
March 2006 would resuit in a miscarriage of justice, without illustrating why this would happen or
why he fziled to include these arguments in his Notice of Appeal several months earlier. Therefore,
it is apparent that the Motion of 6 March 2006 is devoid of any arguments in relation to the
requirements prescribed by Rule 108 of the Rules and the jurisprudence of the Appeals Chamber. In
this respect, the Appeals Chamber finds that the Motion of 6 March 2006 is frivolous.

%€ Responss 1o Motion of 6 March 2006, paras 2-5, 10.
¥ mid, peras 6-8.

¥ Ibid, paras 9, 12-13.

¥ Ibid,, paras 9, 14.

“ Motion of § March 2006, paras 6-57.

1 Motion of 6 March 20086, para, 1.

2 Blagajevi¢ Decision of 24 November 2005, para, 10.

Case Ng. ICTR-99-52-4, 7
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20, Howaver, in faimess to the Appellant, who should not be prejudiced because of any

negligence or inadvertence by his Counsel in failing to include the submitied additional grounds,”
the Appeals Chamber will examine them in order to determine whether they should be included
because they are of substantial importanee to the guccess of the appeal or are likely to otherwise
correct ambiguity or error in the previous filings without unduly delaying the appeal proceedings.

21.  As a preliminary matier, the Appeals Chamber notes that the Appellant secks to have his
Notice of Appeal modified only as a consequence of including the newly submitted grounds of
appeal into his Appeliant’s Brief. Rule 108 of the Rules clearly applies to secking a variation of the
notice of appeal and, where leave is granted to amend the notice of appeal, the appellant may be
granted leave to amend the appeals brief to reflect the amendment to the notice of appeal.

ICTR REGISTRY + ARCHIVES Aoosso024

Nevertheless, the Appeals Chamber will consider the Motion of 6 March 2006 as requesting the
variation of grounds of appeal contained in both the Notice of Appeal and the Appellant’s Brief
simultaneously, Since the variations of the Appellani’s Notice of Appeal sought by his Motion of 5
July 2006 are of a broader scope than the newly submitted grounds of appeal, the Appeals Chamber

will address the former in a separate section of the present decision. ™
Ground 1: Error in Law and Fact by Admitting Uncorroborated and/or Hearsay Evidence

22. The newly submitted Ground 1 refers to (i) allegedly erroneous admission of hearsay
gvidence not carroborated by direct evidemee;*® (i) alleged “frilure to be consistent in giving
hearsay evidence more weight than direct testimonies in crucial areas of the evidence™;*s and (ii)

allegedly erroneous admission of the testimony of a single un-corroborated witness.’’ The

Prosecution responds that these issues are already dealt with in the Appellant’s Brief.**

9 Kordif Decision of 9 May 2002, paras 5, 7 stating, inter alig, that ths inability of the counsel to articnlate a ground of

appeal properly should not exchide the appellant fTom raising et ground of appeal.

# e paras, 47- 53 infra.

5 Motian of § March 2006, para. § with reference to the Trial Judgement, paza. 97, nombly with respect to teatimonies
of Alison Des Forges cancerning the alleged Appellant’s suceession of Bucyana, the alloged Appellant’s membership of
the Executive Comimittee and the fact that the Appellant was President of the CDR before 1994; of Witnesses X and
ABE conceming the fact that the Appellant evicted hiz wife as soon ag he learnt thae she was a Tutsi; of Witness AHB
conceming the date of the alleged delivery of arms at Kabari and Mizingo; and of Witcess MK concerning the secret
meetings at the office of the Minister of Transport.

“ Mation of 6 March 2006, para, 10 with reference wo the Trial Judgement, patas 267, 276, 695, B75-878, notably with
regard to fallure to ke into account the testimony of Hassan Ngeze and Ferdinand Nahimana om the fact that the
Appellant did not succeed Butyam as President of the CDR party or that the CDR party did not exclude Tulsi as
mermbe:s, 48 well ag on the denuncistion by the CDR party of the charges concerning the extermination of Tutsi, while
admitting hearsay cvidence on the same allegations from Alison Des Forges, Qmar Serushago, Witnesses X, LAG,
ABC and AHB,

" Motion of 6 March 2006, paras 13-14, As cxammples, the Appellant refers to the findings conceming the testimony of
Witmess ABC on supervision of barricades in Rugunga (Trial Judgement, paraz 336, 341, 575); Witness AHB's
testimony on delivery of srms 1o 3 sectors in Mutae (Trial Judgement, paras 727, 728, 730, 954, 975, 977, 1035, 1613,
1064-1067, 1031, 1106-1107); Witness AFX’s testimony on CDR meetings crganized by the Appeliant in 1993 (Trial
Judgemenl, paras 264, 704, 717, 967); esttmony of Alison Dcs Forges on the alleged “shonting matzh™ conversation

Cage No. ICTR-99-52-4 8 17 August 2006
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evidence was heard while the then Counsel did not engage in cross-examination or advance any

submissions on his behalf.*®

24. In this situation, where the newly submitted Ground 1 significantly overlaps with several
existing grounds of appeal, the Appellant should have sought authorization to amend his existing
grounds of appeal in order to specify or clarify them showing that previous pleadings failed to
address these issues adequately and that correcting such failures will not unduly delay the
proceedings on appeal or are necessary in order to avoid a miscarriage of justice.> In this respect,
he should have identified with precision the new arguments that are of substantial importance to his
appeal. The Appellant has not done so with respect to his allegedly new arguments as compared to
the ones that are already before the Appeals Chamber. In looking at these arguments in the newly
submitted Ground 1, which were already made in the Notice of Appeal and the Appellant’s Brief,
the Appeals Chamber does not conclude that there was any -ambiguity or error, or otherwise

negligence or inadvertence, in their original articulation.

25. Although the issue of the Trial Chamber’s reliance on the testimony of Witnesses X, ABE,
MK and AHB is oot covered by the Appellant’s Brief with respect to the certain specific findings
referred to in the Motion of 6 March 2006, the Appeals Chamber does not consider that the addition
of the newly submitted Ground 1 is of any substantial importance to the present appeal in this
respect, In fact, without passing on the merits of the alleged error, which must be assumed for this
purpose,” the newly submitted Ground 1 with regard to these witnesses, if successful, would not
lead to reversal of the Appellant’s convictions. Thus, failure to include this new ground in the
Notice of Appeal and Appellant’'s Brief would not result in a miscarriage of justice for the
Appellant, More specifically, the factual findings of the Trial Chamber on Barayagwiza having
taken part in CDR meetings and demonstrations and supervised roadblocks,®! which is the basis of
its legal findings on genocide®? and on direct and public incitement to commit genocide,® da not
rely on the testimony of Wimzsses X and ABE with regard to the fact that the Appellant “sent
away his wife” when he “learnt that she was of Tutsi ethnicity.*** Rather, the Trial Chamber refers
to the more relevant evidencs of Witesses AGK, AHI, AAM, AFX, and ABC.%® Likewise, the
factual finding of the Trial Chamber that the Appellant worked closely together with Ferdinand

* Ihid., pera. 83.

? Cf Blagojevié Decision of 26 Junc 2006, para. 23.
@ f Ibid., paras 21 and 31,

& Trial Judgment, para, 719.

“! Ibid., paras 946-977.

“3 Ibid., paras 978-1039 and specifically para,1035.

* The Appeals Chamber also notes that Witncss X's testimony was found “generally eredible”™ (Tral Judgemert, para.
547,

& Trial Judgment, paras 703, 717,

Case No. ICTR-09-52-A 10 17 August 2006 '\TLU.A
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integrity and credibility of Prosecution witnesses (including 2 motivation to lig), notably ABE, EB,

ABU, AGX, GO and Frangois-Xavier Nsanzuwera, is addressed under Ground 40 in conmection
with the application of the burden of proof by the Trial Chamber.”® The admission into evidence of
“partigen and opinion evidence” of Alison Des Forges, Jean-Pierre Chrétien and Marce! Kabanda is
contested under Ground 41.”” The Appeals Chamber does not find, in the absence of any arguments
from the Appellant to the cantrary, that there was any ambiguity or error, or otherwise negligence
or inadvertence, in the original articulation of these errors in the Notice of Appeal and the
Appellant’s Brief,

29. Although the issue of the potential bias of Witnesses AAY, AFX, WD, MK, WD, AGR, ABE,
A. Rangira, AES, BU, Thomas Kamilindi, DM, AHB, FY, A. Murebwayire and J. Kagabo on the
basis that they belong to the Tutsi ethnic group is not covered by the Appellant’s Brief, the Appeals
Chamber notes that the Motion of 6 March 2006 contains no argumnents supporting this general
assertion any further, since the Appellant merely states that these witnesses “were likely to be
biased” and that the Trial Chamber “should have been cautious because of the possible desire for
vengeance against Hutu leaders instilled inside the Tutsi community by the present RPF regime
fard] propaganda disseminated through erganisations of Tutsi survivals, notably IBUKA and
AVEBGA™.™ In any case, the Appeals Chamber recalis that Witnesses AAJ, WD, and DM wers
found pot credible by the Trial Chamber.”® Accordingly, any challenge with respect to their
potential bias is moot. The Appeals Chamber concludes that the addition of this issus under the
newly submitted Ground 2 would not be of substantial importance for the present appeal. Moreover,
the Appeals Chamber notes that no specific relief is sought under this new ground.

30. Consequently, the tequest for leave to include the newly submitted Ground 2 in the
Appellant’s Brief and Notice of Appeal is demed.

Ground 3: Error in Admifting, without Permitiing any Challenge, the Interpretation of the
History of Rwanda Made by Alison Des Forges in the Akayesu Case

31. The newly submitted Ground 3 refers to the allegedly erroneous admission of and reliance
upon the “version of the History of Rwanda retained in the Akayesu case [...] without subjecting it
to any adversarial trial”, which constitutes a violation of the Appellant's right to a fair trial and
caused him “irreparable prejudice” in that it was “used as a basis for the determination of [his]

7S Ibid., paras 322-326.

7 fhid , parag 327-338.

™ Motion of 6 March 2006, para. 16.

™ Tria] Judgement, paras 713, 912 and 776 respactively.
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culpability”.’® The Appellant further argues that the Trial Chamber also crred in “ignoring the fact
that Mrs. Navanethem Pillay sat in the Chamber which rendered the Akayesu judgement” and
would thus be biased in her judgement with regard to the Appellant.®' The Prosecution contends
that thesc issues are raised in the Appellant's Brief.* |

32. The Appeals Chamber notes that the issnes raised in the newly submitted Ground 3 simply
reiterate the arguments already contained in the Appellant’s Brief: the admission into evidence of
Alison Des Forges's interpretation of the history of Rwanda in the dkayesu case is generally
contested under Ground 41,% while the alleged bias and impartiality of Judge Pillay in connection
with the fact that she “had previously sat in the determination of the Akayesu’s trial”, is argued
spocifically and at length in Ground 1.%* In the view of the Appeals Chamber, these two grounds
read together reveal the same issues as those contained in the newly submitted Ground 3. The
Appeals Chamber finds that the newly submitted Ground 3 does not reveal any ambiguity or error,
or otherwise negligence or inadvertence, in the articulation of these issues in the Nolice of Appeal
and the Appellant’s Brief. The Appeals Chamber further notes that no specific relief is sought under
this new ground.

33. Therefore, the Appellant's request for leave to include the proposed Ground 3 in the

Appellant’s Briefand Notice-of Appeal is-denied
L o = AR Nl

Ground 4: Error in Admitting that the CDR and the RTLM Issued or Broadcast Lists of
People Suspected of Collaborations with the RPF on an Ethnic Basis

34. Under the newly submitted Ground 4, the Appellant argues that the Trial Chamber erred in
concluding that the CDR and the RTLM distributed lists of people indicating their ethmicity, which
led to their death.” According to the Appellant, the Trial Chamber erred in holding that “the only
commoun feature of persons appearing on those lists was their Tutsi ethnicity; and that the RTLM,
Kangura and the CDR in its press releases, published those lists solcly on that basis without any
other substantive reason relating to the RPF or its supporters”.*® The Appellant further contests both
the authenticity and the contents of “Communiqué special No. 5" presented at trial by the

* Motion of 6 March 2006, paras 17 and 19 with refertace to the Trial Judgement, paras 105-109.
*! Moticn of 6 March 2006, para, 18. The Appellazt sl refers to the fact that be filed a motion of Tecusal against fudge
Pillay. '

*2 Response to Motion of 6 March 2006, para. 14 with refcrence to the Appellant’s Brief, paras 327-332 and 335-337.
® Appellenr’s Brief, paras 327-338.

& Ibid, para. 33,

% Motion of 6 March 2006, para, 20. -

% Id., with reference to the Trial Judgement, para_ 1026,

Cuse Mo, ICTR-99-52-A 13 17 Auguat 2006 <L



of the Tufsi before or after 6 April 1994. The Appellant’s responsibility for RTLM broadeasts is

extansmaly_adng_mg_gmuh 107 and under Grounds 6 through 15, and his mvolvement in

previously articulating these aiguments 1o the Notice of Appeal and the Appellant's Brief It any

event, the Appeals Chamber does not find this to be the case.

Appeals Chamber notes that the Tnal Chamber found the Appeham criminally responsible for

various achivities of the RTIM and the CDR to copnclude on his gnlt for direct and pjlh]]g

& o, paIn. 21,

b stpnnsu tn Monun of 8 March 2006, para. 14, mth refmncc o ﬂ:u: Appe]]ant L Brief pm 107.

Iugetmg for deats tha.t was clea.rly and ﬁuﬁlcicnﬂy dms:z:mnatcd th.ruugh RTLM, Kangum and CDR, beforB and affer

6% April 1994 (Jbid., peras lﬁ'?-lﬁﬂ He further aagerts that what i is teqmred to ha.ve becnmm_mnhasmnt is "a
direct link botween 5 . Waalaly nd martly wolitical nalis d tha Igllinas™ Y

\.
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submitted Ground 4 is wholly unsubstantiated as to such other evidence taken into account by the
Trial Chamber in reaching its respective conclusion. Mareover, since, as explained above, the
Appellant already generally argues under his existing grounds of appeal that be was not in control
of the RTLM and CDR activities and that, in any case, the killings that followed did not result from
such messages, the Appellant’s failure to include this new ground in the Notice of Appesl and
Appellant’s Brief would not result in a miscarriage of justice. In addition, as it is the case for the
newly submitted Grounds 2 and 3, the new Ground 4 does not contain any explicitly formulated
relief sought by the Appellani.

37. In light of the foregoing, the Appeals Chamber rejects the request for leave to include the
newly submitted Ground 4 in the Appellant’s Brief and Notice of Appeal.

Ground 5: Failure to Give Adequate and Full Grounds as a Basis for the Judgment

38. The Appellant asserts that the Trial Chamber “etred in basing its judgement on many findings
which are not founded or insnfficiently founded, thus violating the Appellant’s right to a fair tral
and undermining his ability to adequately prepare his appeal” > According te the Prosecution, this
issue is dealt with in the Appellant’s Brief.*®

39, Indeed, the issue of providing adequate and full grounds for judgement with respect to
varjous findings of the Trial Chamber has been previously addressed by the Appellant. In particular,
under his newly submitted Ground 5(a) he refers to the “absence of evidential grounds for finding
that the Appellant supervised and controlled members of the CDR”.” The Appeals Chamber notes
that this arpument is discussed at length under Grounds 1B through 24 dealing with the issue of the
Appellant’s superior responsibility in the context of CDR activities, including the alleged error of
fact with regard to the distribution of arms.*® With respect to the newly submitted Ground 5(b)
alleging the “absence of evidential grounds that the Appellant perpetrated acts with the intention of
destroying, in all or in part, the Tutsi ethaic group™? and the aileged “failure to specify which

Appellant's letter of 11 July 1992 and Kangurg publications (paras 278-282); an undated Special Comminiqué of the
CDR (paras 283-285) and several ather CDR commmuniqués commented by Alisan Des Forges (paras 286-292),

? Motion of 6 March 2006, para, 26.

% Response to Motion of 6 March 2006, para. 14 with reference to the Appellant’s Brief, paras 351-352,

# Motion of 6 March 2006, para. 27 with reference to the Trial Judgement, pare. 554, The Appellant argues, withon
further substantlabon, that on one hand, the question of supervision and control of the CDR members and
Impuzamugambi “was not set out clearly against the counts of the indictment that he was convicted of”, and, an the
other hand, that the Trial Chamber failed to determine the elements of the Appellant’s superior responsibility, notably
eming in finding, in the absence ¢f any direct evidence”, that he played the “leadership role” by disiributing the
weapony,

% Appellant’s Brief, paras 178-217. See, in particular, Ground 21 entitled “Finding of Swperior Responsibility nat
Supported by Evidence — Error of Fact and Law” (paras 190-193),

% Motion of 6 March 2006, paras 28-29 with reference (o the Trial Judgement, parag 969 ond 1053-1054. The Appeliant
also mentions the fact that the issues raised in the Tral Charnber’s respective findings were not “introduced by the

Case No, ICTR-9%-52-A 15 17 August 2006 <Uv{
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precise acts or om-ission proved that the Appellant acted ‘ruthlessly’ towards the Tutsi” addressed
under the newly submitted Ground $(c),'™ the Appeals Chamber notes that the existing Grounds &
through 11 dealing, in particular, with the Trial Chamber’s legal and factual findings on the
Appellant’s dolus specialis for the crime of genocide, cover the same aﬂegﬁtinm.1°' The issue of the
alleged failure to make “any specific ground for the finding that the Appellant acted as the
“tynchpin’ for conspiracy between the three co-accnsed”,'® raised in the newly submitted Ground
5(d), is expressly addressed under the existing Ground 30.'® Similarly, the newly submitted
Ground 5(c) regarding the alleged failure “to set out the constituent elements of the crimes of
extermination and persecution against the Appellant”,m is already dealt with, in much greater
detail, under existing Grounds 34 through 38.'% Finally, the alleged failure “to provide [g]rounds
for the sentence imposed”,'™ raised in the newly submitted Ground 5(f), is substantiated under
existing Grounds 45 through 50.'Y

40. The Appeals Chamber finds that the issues raised under the newly submitted Ground 5 are
already dealt with in greater detail and with more precision under the above-mentioned existing
grounds. Therefore, in the absence of any arguments to the contrary, it cannot conclude that there is
any ambiguity or error, or otherwisc negligence or inadvertence, in the Notice of Appeal and the
Appellant’s Brief with respect 1o these issues. The request for leave to include the newly submitted
Ground 5 i the Appellant's Brief and Notice of Appeal is consequently denied in its entirety.

Ground 6: Error in Law by Jadging Non-Physical Persons

41.  Under the newly submitted Ground 6, the Appellant amalgamates his statement that the
Trial Chamber exercised its power ultra vires in extending its jurisdiction to legal persons with his
previous arguments concerning the lack of challenge with regard to the findings of fact in the
Akayesu case.'® He claims that, as a consequence, “[tThe findinps and the convictions relating to
the CDR policy” as well as the “findings attributable to the Appellant based on the culpability of the

Progecution end thus was not tie subject of advergarial debate at the time of the trial”, but does not substantiarc his
claim any further concentrating this sub-ground of appeal an the absence of evidence.

1% Matian of 6 March 2006., paras. 30-37 with refevence to the Trial Judgement, paras 345.348, 736-742, 967.

19! Appellant’s Brief, paras 108-139.

' Mation of 6 March 2006, paras 38-46 with reference to the Trial Judgement, paras 1049-1055. Tha Appellant argues
that the Trial Chamber’s respective conclusions were not based on any evidential basis and the issues addressed therein
were “not even part of the [Piresecution case and did not appesr in the Prosecution’s indictment of QOctober 23, 1997 as
mpdified on April 11, 2000" (Motion of 6 March 2004, para. 40).

' Appellant’s Brief, parss 243-249,

% Motion of 6 Mazch 2006, Para. 47,

15 Appellant’s Brfef, paras 275.312,

'* Motion of 6 March 2006, para. 48.

1% Appellant’s Brief, paras 3581-376.

1% Motion of 6 March 2006, para, 50.

Case No. ICTR-99~52-A 16 17 August 2006
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CDR as a party should be quashed” and that he “should be acquitted of those maiters™,'™ While the

Prosecittion concedes that this issue *“is not dealt with in the Appellant’s Brief, in the same way as it
is now being presented in the Motion”, it submits that “the substantive argument, in relation to the
Appellant’s role and responsibility in RTLM and CDR has already been made” by the Appellant.’'®
The Prosecution further argues that the matter of the Tribunal’s jurisdiction rafione personae is
irrelevant for the purposes of the present appeal.''*

42, The Appeal Chamber notes that the lack of jurisdiction of the Tribunal t¢ try non-natural
persons is not explicitly raised in the Appellant’s Brief, except under the existing Ground 35 with
regard to “[e}rrors of fact and law concerning the existence of large scale massacre” attribuiable to
the Appellant''2, However, in light of the absence of any substantiation of such argurments in the
Motion of 6 March 2006, notably with respect to any findings of the Trial Chamber that allegedly
“sudg[e] the CDR policy and that of the RTLM broadcasts”,'? the Appeals Chamber fails to see
how the omission of this ground of appeal would result in a miscarriage of jusfice for the Appellant.
Consequenily the request for leave to include the newly submitted Groutnd 6 m the Appellant’s
Brief and Notice of Appeal is denied.

Ground 7: Error in Considering ns Aggravating Factors the Positions Held by the
Appellant in the CDR and the RTLM

43.  Under the newly submitted Ground 7, the Appellant contends that the Trial Chamber “erred
in determining [his] sentence [...] on the basis of positions which he allegedly held within the CDR
and the RTLM whereas the Prosecution did not provide the evidence beyond reasonable doubt that
the Appellant actually heid those positions attributed to him™.!** The Appellant further reiterates his
challenge to the Trial Chamber’s finding that he was the “lynchpin” between the three co-accused
and concludes that, having held him responsible for both his own acts and omissions as well as
those of his subordinates, the Trial Chamber “exposed him to double jeopardy” by considering
“merely occupying such positions as an aggravating factor”.!”” In addition, the Appellant argues
that the Trial Chamber erred “by declaring that there were no mitigating circumstances™ '* and by

'® 1bid., para, 51.

:t: F:S‘p!)u.sz 1o Mation of 6 March 2006, para. 15 with reference to the Appellant’s Brief, paras 150.170,
Jd.

' Appellant’s Brisf, para. 289,

' Motion of 6 March 2006, para. 50.

14 Pid., para. 53,

% 1bid , paras 54-55.

6 Motion of 6 March 2006, para. $6. [n particular, he maintains that the Tria]l Chamber should have taken into accoumt

“the absence of any evidence of [lis] direct participation in any mutder.”” He requests thet, if he is not acquitted, “the

Appral Charmbers should consider e significant reduction aof the seutence [...) and bave tegard to the significonmt

discrepancy in the seniences imposed against Appellants in similar cirewmstances.”

Case No. ICTR-99-52-A 17 17 August 2006 N bl
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"7 The Prosecution submits that these issues are “dealt with

imposing a “disproportionate™ sentence..
at length” in the Appellent’s Brief.''?

44, The Appeals Chamber notes that existing Grounds 42 through 51 already cover the issues of
sentencing, including the alleged error of the Trial Chamber in finding no mitigating circumstances
in the Appellant’s case,''” as well as the argument that the “pronounced sentence is excessive and
disproportionate”.'?® The Appeals Chamber does not find, in the sbsenc¢e of any submissions from
the Appellant te the contrary, that there was any ambiguity or estor, or otherwise negligence or
inadvertencs, in raising them previously in the Notice of Appeal and the Appellant’s Brief.

45.  As for the allegation of “double jeopardy”, the Appellant seems to reiterate his arguments
with respect to the Trial Chamber’s findings on ks superior responsibility under Article 6(3) of the
Statute of the Tribunal addressed abovs'?! instead of addressing its specific considerations relevant
to the agpravating factors in terms of sentencing.'? There are no substentisted arguments with
references to the Trjal Chamber’s findings concerning the Trial Chamnber’s alleged double-counting
of the Appellant’s cormmand role in the crimes when considering his sentencing in addition to its
evaluation of the form and degree of his participation m the crimes. Therefore, the Appeals
Chamber does not find that inclosion of this argument wonld be of substantial importance to the
success of this appeal.

46.  In light of the foregoing, the Appeals Chamber denies the Appellant's request to include the
proposed Ground 7 in the Notice of Appeal and the Appellant's Brief,

B. Motion of 5 July 2006

Submissions of the Parties

47.  The Appellant submits that good cause for amending his Notice of Appeal exists'* since the

proposed amendments (i) do not involve any substantive change to the prounds of eppeal set out in

"7 Motion of 6 March 2006, para. 57.
''* Response 1o Motion of 6 March 2006, para. 14 with reference to the Appellant’s Brief, para. 339,
n Appellant's Brief, paras 339-342, See also, Ground 46 in which he argues the alleged error of failing to take into
account “the excessive delay in bringing the Appellant to trial™ as a mitigating circurnstance for the reduction of the
sentence (JBid., paras 353-357); and Grounds 47 and 49 on “inadecquate remedy for the violations of the fundamental
tights” of the Appellent (/bid,, parss 358-360 and 362-366).

fbid., paras 347 and 361. See also Ground 46, under which he argues that the “sentence rust be reduced”, becanse of
judgment with an “excessive delay”, which is & “mitigating circumstance” (Ihid., paras 353.357). Similarly, under the

Ground 51, he maintaing that his sentence was unfair in comparison with the sentence of Georges Ruggiu (/bid., paras
377-379).

2 o para, 39 supra.
42 Tris] Judgement, paras 1100, 1102-1103.
' Mortion of § Tuly 2006, paras 8, 11.

Case No. ICTR-99-52-A 18
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the Appellant’s Brief and in the Motion of 6 March 2006;'* (if) are designed to ensure that the

Notice of Appeal complies with the requirements of Rule 108 of the Rules,'* and thus (iii) “are
intended to facilitate the work of the Appeals Charnber”.*® He explains that his Notice of Appeal
did not indicate the substangce of the alleged errors due to significant time pressure and

constraints.’*’ Finally, he maintains that the amendments will not prejudice the Prosecution or the
co-Appellants, '2

48. In its Response to Motion of 5 July 2006, the Prosecution abjects to the proposed
amendments and argues that the Appellant has failed to demonstrate any good cause, pursuant to
Rule 108, justifying his request at this late stage of the proceedings, or to show that the denial
thereof would lead to a miscarriage of justice.'”® More specifically, the Prosscution notes that the
proposed amendments basically, with the exception of Ground 4, consist in mercly cutting certain
paragraphs from the Appellant’s Brief and pasting them into his proposed new notice of appc:al.”‘J
With respect to the newly amended Ground 4, the¢ Prosecution underlines that the Appellant’s
assertion concerning the Judpes’ alleged bias and promise "to the highest Rwandan authorities that
there would be no more incidents such as the release of Jean-Bosco Barayagwiza™ is not pleaded in
the Appellant’s Brief, amounts to a significant variation of this ground and would thus prejudice the
Prosecution in having had no oppertunity to respond to these allegations.'

49.  Furthermore, the Prosecution notes that veither the Appeals Chamber nor the Prosecution
itself made any reruark or complaint with regard to the existing Notice of Appeal.!”? At the same
time, it submits that the notice of appeal annexed to the Motion of 5 July 2006 does not satisfy the
requirements of Rules 108 and of paragraph 1.¢) of the Practice Direction on Formal Requirements
for Appeal from Judgements of 16 September 2002 (“Practice Direction™), since it still fails to
identify, for each ground of appeal, the alleged errors of law or facts and the precise references to
the challenged findings.'*? The Prosecution finally prays the Appeals Chamber to formally sanction
the Appeliant’s Counsel, pursuant to Rules 46 and 73 (F) of the Rules for this frivolous filing.'**

4 hid,, paras 2, 11.
' Ibid., paras 3, 8, 11.
2% Ibid., para. 11.

27 tbid., pacas 5, 10.
Y 1hid , para. 13.

1% R esponse to Motion of 5 July 2006, paras 2-3, §, 13, 18.
B0 1id., para. 10.

"M Ibid., para. 12.

2 rbid., paras 5, 7.

193 bid., paras 14-16.
™ bid., para. 15.
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Analysis

50.  The Appeals Chamber recalls that both the Notice of Appezl and the Appellant’s Brief were
filed by the Appellant on the same date, almost ten months ago, after he had benefited from
generous extensions of titme granted by the Appeals Chamber following the change to his Defence

team,’ but notes that he is still complaining about “significant pregsure of time™ %

and has
repeatedly tried to obtain additional time for his filings on the same grounds. *7 Despite the fact that
the Notice of Appeal clearly did not conform to the criteria established for such filings under the
provisions of Rule 108 and the Practice Direction,'*® the Appeals Chamber accepted that Notice of
Appeal as validly filed in the particular circumstances of the case. The Appeals Chamber was
mindful of significant delays and multiple previous filings in this case, as well as of the fact that the
Prosecution had not opposed the filing in question. In this respect, the Appeals Chamber adds that
the purpose for setting forth the grounds, as provided for under Rule 108 of the Rules, is, inter alia,
“to focus the mind of the Respondent, right from the day the nofice of appeal is filed, on the
arguments which will be developed subsequently in the Appeal brief” and “to give details of the
arguments the parties intend to raise in support of the grounds of appcal™.*® The Notice of Appeal
and the Appcllant’s Brief, having been filed simultaneously, allow for the Prosecution to
sufficiently understand the Appellent’s grounds of appeal and thus, the Appeals Chamber
considered that 1t was in the interests of judicial economy to accept the deficient Notice of
Appeal.'*?

51. The Appeals Chamber also wishés to emphasize that it strongly disaprees with the
Appellant’s claim that his full notice of apfpﬂl “could only be completed once the Appeals Brief
itself was in its final form”.!*' This assertion goes against the logical order of the appeal procedure
before the Tribunal, where a notice of appféal is filed shortly afier the impugned judgement, while
the Appellant’s brief is to be filed within séventy-ﬁve days after the notice of appeal. The Appeals

s ~ Decision of 17 May 2005, p. 4; Decision of 2 SEptemher. 2005, p. 3.

* Motion of 5 July 2006, pera. 5. .
W7 Sae, e.g. Decision on Appellant Jean-Bosco Harayagwiza's Motion for Leave to Present Additional Evidence
Pursuant to Rule 115, 5 May 2006, paras 22-26. Theé Appeals Chamnhers elso notes that the same arpument is wmised by
tl:lc Appellant in his snrera.l pending motions. i

*! The Notice Appeal consists of a simple list of lgmtmds of appeal and indicates neither the ralief sought nor the
challenged findings of the Trial Chamber,

1% The Prosecutor v. Ignace Bagilishema, Case Nc|'1 ICTR-95-1A-A, Decizion on Motion to Have the Prosecution's
Notice of Appeal Declared Inadmissible, 26 Octaber|2001, p. 3.

" This approach is not inconsistent with the Appeals Chamber’s findings in para. 46 of The Prosecutor v. Cldment
Kayishema and Obed Ruzindana, Case No, ICTR-95-1-A, Judgement (Reasons), 1 June 2001, sizting that “an appeal,
which eonsisig of a Natice of Appeal that lists the grounds of Appeal but is not supported by an Appellant’s bmef, iy
rendered devoid of all the arguments and authorities”. As the Appeals Chamiber found in the cited judgement, this
would only be the case if the deficient notice of appeal 13 not followed by & compretiensive Appellant’s brief providing
demailed arpuments. This iz clearly nat the case in the present appeal.

1) Maticn of 5 July 2006, para. 10,
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Chamber reiterates that unjustified amendments would result in appellants being free to chanpe

their appeal strategy after they have had the advantage of reviewing the arguments in a response
brief, interfering with the expeditioits administration of justice and projudicing the other parties 1o
the case,'*? which is unacceptable. In this sense, the Appeals Chamber finds the Motion of 5 T uly
2006 frivolous. |

52.  As explained above,"* variatons to a notice of appeal can be allowed if they are minor and
non-substantive modifications that would correct an ambiguity or error made by the counse] in the
previous filings and would not unduly delay the appeal proceedings. However, the Appeals
Chamber finds that the newly submitted notice of appeal does not correct any such ambiguity or
error since, save for Ground 4,'** it merely reiterates the arguments already developed in the
Appellant’s Brief."* The Appeals Chamber further finds that the newly submitted notice of appeal
does not fully conform to the provisions of Rule 108 and the Practice Direction in the sense that, for
most Grounds, it still fails to identify with precision the nature of alleged errors, any references to
the challenpged findings or the relicf sought. In addition, in the Annexed Notice of Appeal, the
Appellant adds, in certain Grounds, some elements that were specified in the Appellant’s Brief
under different grounds,'*® which might be even more confusing. It would thus not be in the
interests of justice to allow for these amendments, and the denial thereof will not result in a
miscarriage of justice for the Appellant.

41 See supra, para, 11,
“? Ses supra, para. 13.

"4 With regard to the newly propased Ground 4, the Appeals Chamber notes that the first eight lines of the amsnded
wording contain new allegations, which the Prosecutian has not had the opportunify to rospond to. Their inclusion at the
present stage of proceedings might fhns prejudice the responding party, unless additional filings further delaymg the
advancement of the case are allowed, Morcover, the Appeals Chamber notes that the Appellamt has not sought leave for
this more significant vanation of his respective ground of appeal penmerally argumg that nome of the proposed
amendments involve any substantive change to the grounds of appeal fully argued in the Appeal Brief Subsequently,
the Appeals Chamber cannot allow for this variation.

'** For example, para. 9 of the newly submitted notice of appeal largely corresponds tn para. 46 of the Appellant’s
Brief; para. 10 of the newly submitted notice of appeal carresponds fo para. 67 of the Appellant’s Brief; para. 11, with
the exception of lines 2-8, of the newly submltted notce of appeal corresponds ta pare. 99, lines 3-7 of the Appellans
Brief; para, 12, lines 2-5 of the oewly submined notice of appeal comresponds to para. 10), lmes 11-12 of the
Appellant’s Brief; para. 13 of the newly submmtted notice of appeal carresponds to paras 109-110 of the Appellant’s
Brief; pare. 14, lings 3-5 of thu pewly submitted notice of appeal corresponds ta para. 124, lineg 1<3 af the Appellant's
Brief; para. 18, lines 1-4 of the newly submitted notice of appeal comesponds to para. 134, lines 1-4 of the Appellant’s
Brief; pare. 21, lines {4 and 6-10 of the newly submitted notice of appeal corssponds to para. 67, lines 1-5 end 10-13
of the Appellant’s Brief; para. 22 of the newly submitted notice of appeal corresponds to paras 168, lines 1-2, and 169
of the Appeliapt’s Brief; para. 23 of the newly submitted notice of appeal corresponds fo paras 171, lines 1-6, and 172
of the Appellant’s Brief] para. 29, lines 5-10 of the newly subrnitted notice of appeal vorresponds to para. 195 of the
Appellant’s Brief] paras 4041 of the newly submitted notice of appeal cotreaponds to paras 263 and 279 of the
A‘Fpellant‘s Brief; 46 of the newly submitted notice of eppeal corresponds to para. 313 of the Appellant’s Brief

' For cxample, the “blatant political interference” and the “lack of irapartiality” of Judges Pillay and Mese alleged
under Ground 4, pare. 11, of the newly submirted notice of gppeal, are not evoked under Ground 4 of the Appellant’s
Bricf but undst Ground 1, at pares 2241, The lack of “effective representation” alleged under ground 5, para. 12 of the
pewly submitted notice of zppeal, does not appear under Ground 5 of the Appellant’s Brief but under Ground 4, at paras
68.99. Under Ground 44, para. 31 of the newly submitted notice of appeal, the Appellant argues that “[t/he Trial
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53.  For the foregoing reasons, the Appellant’s request to amend the Notice of Appeal is denied.
At the same time, the Appeals Chamber notes that Ground 46 is absent from the Notice of Appeal,

while Ground 45 is entitled “Lack of the Grounds Founding the Sentence becanse of Judgment with
an Bxcessive Delay” and is followed by Ground 47. The Appellant’s Brief has both Ground 45
“Lack of the Grounds Founding the Sentence” and Ground 46 ‘Reduction of the Sentence because
of Judgment with an Excessive Delay”. The same structure is presented in the Motion of 5 July
2006. The Appeals Chamber proprio motu considers that Ground 46 was inadvertently omitted in

the Notice of Appeal and that it should be understood as a technically separate ground of appeal.

C. Maotion of 7 July 2006

54.  The Appellant also seized the Appeals Chamber with a request to make corrections of

“typing error{s] or ohvious error(s) of grammar” mte his Appellant’s Brief that would not amount

requesting leave from the Appeals Chamber, file a cormigendum to their previously filed brief or
motion whenever a minot or ¢lerical error in said brief or motion is subsequently discovered and
where correction of the error is necessary in arder to provide clarification”.’*® Conscquently, while

the Appeals Chamber is cognizant of the lateness of such filing, there was no need for the Appellant
to seize it with a Motion in this respect.

55. Havinpg reviewed the proposed cormrections, the Appeals Chauber notes that most of the
submitted amendments indeed comrect grammatical or typing errors, or inaccurate references. While
corrections 3, 11, 15, 29, 54, 65, 66, 76 seem to go slightly beyond clerical corrections, the Appeals
Chamber considers that they, while usefully providing clarifications to the respective sentences, do

Chamber faited to pive precise and detgils grounds m explain ies declsion 1o sentence the Appellant to 35 years”,
whereas this allegation is made under Ground 45 of the Appellant’s Brief.
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