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DISSENTING OPINION OF JUDGE SCHOMBURG  

1.         With respect, I disagree with today’s decision of the majority to grant the 
Prosecution Motion. The Prosecution appeal does not fulfill the requirement pursuant to 
Rule 72 (D)(iv) of the Rules. The Tribunal has jurisdiction over the case at hand, 
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irrespective of whether the theory of joint criminal enterprise will be applied and 
irrespective of whether the charge of complicity in genocide will be characterized as a 
crime or as a mode of liability. Thus, the appeal does not lie as of right.  

2.         It is not for the Appeals Chamber to decide already now questions of law which 
have to be decided first by the competent Trial Chamber. Only if at the end of the trial 
phase an appeal might be lodged on this issue, the Appeals Chamber might be called 
upon to finally decide the matter based on the Trial Chamber'     s findings and holdings.  

3.         Deciding already today would mean to accept an upward delegation of a legal 
matter from the competent trial level to the appeal level, thereby may be even de facto 
undermining the fundamental right to effectively lodge an appeal against a Trial 
Judgement. Furthermore it amounts to an abuse of an interlocutory appeal. 

Done in English and in French, the English text being authoritative. 

                                                                                                                                                
                                    _______________________ 

Judge Wolfgang Schomburg 

Dated this fourteenth day of July 2006 
At The Hague 
The Netherlands                                                

[Seal of the Tribunal] 

 


