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Prosecutor v. A11gustin Ndindiliyimm,a et al .. Case No. [CTR-00-56-T 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RW A~DA (the "Tribunal"), 

SrrfTNG as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, Judge Taghrid 
Hikmet and Judge Scon Ki Park (the "Chamber"); 

NOTING tha1 Judge Taghrid Hikmct, who is currently away from I.he scat of the Tribunal, 
has had the opportunity to read this Decision in draO, agrees wiLh it. and has aulhoriscd th~ 
Presiding Judge to sign it on h~r behalf. 

INTRODUCTION 

The lrial is proce!cding on the ba~is of the amended Indictmenl of 23 August 2004. The 
Prosecution has already called 66 witnesses and is still continuing its caSt:. Prior lo the 
appearance of Prosecution Witness ANF (the Witness), the Defence for Ndindiliyimana filed 
a motion objecting to the admissibility of the anticipated evidence of the Witness on the basis 
that ii related to material facts not pleaded in the Indictment. 1 In iLc; Dt.."Cision of t 5 June 2006 
(the "Impugned Decision''), the Chamber acknowledged that the Indictment was defective in 
respect of the facts contained in the Witness sla(cmcnl. Nonetheless, the Chamber found that 
the defects had been cured through subsequent disclosure. spcciftcally the summary of the 
Witness proposed testimony as annexed to the Pre-Trial Brief and paragraphs 92 and 97 of 
the Pre-Trial Brief, which provrded the nL"Cl!ssary details to put rhe Accused on nolice.2 111c 
Chamber further noted that such norit:e was given since 1 September 2004, more than 20 
months prior lo the expt..-cted tcslimony of lhc Witness, thus providing timely, cl~r and 
consistent information to enable the defence 10 fully prepare its case. The Chamber therefore 
denied the Defonce Motion. On 22 June 2006, rhc Defence for Ndindiliyimana filed a Motion 
requesting for certification of appeal against the- Impugned Decision:' On 26 June 2006, rhe 
Prosecution filed its response.~ 

SUBMISSIONS OF THE PARTIES 

The Defe11ce 

1. The Defence submits that the Impugned Decision rai.~cs a question !hat affocts the 
fairness, progress and oulcomc of 1hc proceedings and lhal :i. resolution by the Appeals 
-Chamber would materially advanc~ th~ proceedings a!S per Rule 73{8). 

2. Th~ Defonce fW1her submits that the Impugned Decision touchl!s upon a fundament3l 
problem sincl! it allows the Prosecution to introduce into evidence material facts and 

The p.-oposcd tcshmony rcb.tes 10 events ;ilic~ed lo ha\'c ocrum:d in :Nty.llo Co~mur.e and III tht 1own 
of Nran1i1 ,md in which gendam,cs .illeicdly were: '""'Oh C4l 
2 Sc~ p.ir.is. 30-32 oflhe hnp!.(plcd Occ1~1on. 
1 ((.Rcqu,:tl! ~,r c,·rtifirntion d 'fl'fJP'l'i c~ tn• la •·De~ision [ll1I Ndindiliyiman.i·~ falr~mcly U~cnl Motion 
to Proh,btc the P1osc.:u1ion from Lcadmg Evidence on Jrnp,on.ant Material fae1s not Plc.:Mkd in the lndic1ment 
through W1lru!:b A NF'' du 11 ]tun J()(}I)>) ("MOfion for Cerhficat1on lo Appeal agi,insC thic ' ~1s,on on 
Ndin.d1li);ma.rni,' ~ Extrc:m1:ly Urge,111 M~mn to Prohibit the Prosecution from Le.id1ng Evidence on lmpOfttflt 
~falcn,1l F.tets not Pleaded in the rndic1mcnt lhroogli \','11r.~ss ANf' of I 5 fane 2006") (l.;noff~c,.al Trall!:!ation). 
1 .,QbJavalilJtas du Procnrt•ur sur ltt Ri:quit;: e-11 cutificaliori d '11ppt•I introduite pur 11 conse1I 
dif~Ili°II Ndiffdili>·ima,,a, ,'(lnlll! la dee.is.ran ck la Clramhr,: rk pn•,nlcn! iltStalfCL' JI eff daft• d11 15 Ji.ill. W06 
(ad.~ lsrioff du ltinw/g,:a,,;e de ANf),. ('"Thi: Proscrut1-1m's Omcrvahon on the ~11Y.:on fo~ Cer11fic.mon 
introd:uc<!d by C~I for Aug.u_~tm Nd1nd1l iyima'lll ;igain.,1 the [)((-i:s100 of Tna! Chamber II dared 15 J-.;ne 
1006 r Admi~ 1bi!i1y of AN F'i Te~timon yl)" ( UnoO'kiill T ranskuion). 
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)tt.ar..t:ac.re.~irc,:)lfll .Co.ti ia i'n~in 1hc J ddil:1m'e,nt ~Jfif in:~ nl i nif)h.O ~ Janc.r J1:1t..t: ll'i 
___________ aci:u~tofy .. iiistrumcnl .a&iinst-wbich:tfic.,/\ccur.c:d bas .lo.dcfcrul hiril~f.:ThcJJefcn( ,: .rUrtficr __________ _ 

nl6miti --Hiit l>y -l1Wl,ttpu£rw:.d ~iiuo, d-,e- Cliain6;; irJ4l:i~tfy • ~ an ,uoondmcnC aiif 
nn cxtt:l'iS1on-i'l(-'.i'he •lndt\:1me.it·'-'·11hout lttt~10g f11ltow<:d tlte p1occdut<:·pru\'id(.-J to that c e1;t, 
ln flam:int violation of the Slatuk, the R.ulc:i arid ahc juri:;,P-rudr:nce dc .. •el~d br 1hc tY."() 4d-
Q.c_Tri.bu111t, .• 

l--~Oct<:ncc .:onli:ife1S Clia"l'Tf11,,•outJbJc.cf.e-;iS1011 Ojdn£ Apj)c:iil$ Chamticr wourd sa\.'e. 
1flc C~mW .1imc:i'1- fl).10 ways. Firidy-::chO Cfi.5mbi:r will not liavc .. fO $pCnif. llotV~i1I hours <If. 

a s llsr'-'flt~6o4Vi11>C'S$ fcsOmcN1y~ aOO s«oil<fly.-11 wtll--no-t have to·:t.P.£nd sevc."1'11] houn1 
al a later st~ <1f th~ p~cedingt ai1alyzing the 1ranscripts -,elating to that tcst&moro: in order 
to_dra":.any:ltg;;rl...or_fac:ru.1f~tJ>nc.lusi0;0s~ 

4---f1m11ly. tlie Oefi . .-nce sub1n1ls 1Mt.an vn;nciliatc re!>ofurt0n liy .. ,he ~ppeati"CT,.imber: 
W<IOld matcr.iilfy--i<M.ni;e ,&.. p,10<:t.~ i~ ilt- wou 1rnucc-. 1hc- numbt.'T<tf.--~)km1tal 
Bcfcooe·wilt,e.$:tei-111\d ~ ~for,« it~lf Would-nof i;icd to ?P~ the atlesarinnt oontalocd 
inJJ1c Wi1nctt'Sta~m~_nt. 

Tlf t Pms,:,:t1fion 

S~ IifilS resp<H'IS<e. Uic P➔rosec.u1ion cliJ"no18d'1id$ ~n>' nf llie rcfo.,·ant Ll,$\Je.1 rJ.i,,;i:iJ 6y 1he 
Defcnoo s,-

DELIBERATIONS 
6:-ThcCbalnber.icdlls RUie 13(Br wMcbl'c31tt'1fs-foJli.rws: 

·Oc_c'fs1onc_ttl1dm:__!1=.otc wch~'flsyt- wit~r_::iTim_:irotmn,y_~l= sivt_:._"\lr{l)h 
'°1~f~1tion-{:,y-1h¢-Trial 01.ambet, •Nh1~ -m_!L~ S\.\:'b ttfhfic-.UKW! if the dim1ion 
t11vol"u i~i,$1JtC-l}l:II woold-1,3"1ric.in1f.y ~rr~, d~ AiHJ!d c~~ditHWH ond11.:1-1>f-1 
proc:cdliiigs...or._ilic:Olltwmc. o(_ifii ~u•iC a.ia· r&:wli,ceii\ the 091n.1Ciln-0C1&:. Tri:il 
CM.1nbcCiJJ "'.Ili'tmi:d'.itic.f~1u.(RS.i:Cb)'.:thc- ,\1)pa1U~µmt:,cuo~)'..Gi.i!i:rr.11Jy: ad\ ~ 11:ic 

~ ctm~ 

7-. - The -k~amber c~lla icsl 'C"lious· Decisions 1n which 1t ·dt5Cussod- thc.(fl~ia for 
ter.li.(ication:J1ndcc Rnlc.:l.l(B) . .:::ln_ parJiCJJlar;::d!.-_Chamt>i:r_1tt<>SC1:.Jhe_p,:inciple_1t.,1 
dcclsionflindt..'1 Rulen-ai'c~•withouTiirtt.1locuto.ry-appc~r -a.M 1&.ln:cxtiJic::atlon to appear i.s .. 
an c){.()Cpti.on:1Jiir·tlicCfii1mlici rMY &,nml. if ltie two.i;rireiia unilcJRufe7)(8J aru.s.atiSfi@. 

____ .... ______ _ 
• --hritrR~·of?6 :Jun~---rhc·Pr~iows1>!.,mns-1h;it1~-erlfon of ia ""'·1 n-.t! Dncf 
• tt-ditc!~(Hc, -thc--Ocbe·on , 7 ~ -ZCk.'4-~d 1ha1 ,1 wu-lhe-<nltlSI~ f.n~,sll ~ r1t«'l ·Jh0f WU-dt"itJ 

1-Sqiiie.,ii:t,« ~tlic:Pr~'IOff. .. f~,1.uN1 iliiu,cfarc..1h~ of-tts UiC. ir ini.m<U 10 Oll:rour. 
oiiwil~:Jnc:Jii~~i\ f.E:A l\~liij:jlone:lo; .. 1tiC.l'raiocil!Ion~v.J1l.:b"lvc:fiUtdT 1~1_70]SuCot l 1.6· 

a_ctlllt;.,,1~.do.iJfallYJ~~ 
Ttk-- f>u1.(n:,/t'N' ... .---A:..-B!!li1t ltirinrM8l!C.A 11xm:11.....-Nd111i1IJ)1mu,.a;-P,211f!_>1s• X (ti,f~,- firlf'IIINMff19'!· 

(11'/ftKt,.,,£rx11Jn1tw •.. ,CJ Iii:~ 5tr-'f.-" Ol!!CdMll'I-OO-Saphu,:11~1 ,lkquesl ro,--Ge,11fK"JIIOO fO-Appe;i):.':,. 9 ~,. 
~,ll.-l (.!!Oiii51"'°'1-00-8i~im YRgu"'-'Rc,;iYCQ JOl~i'iQ1100 IQ App@ llic"Ol- ~n>ct:won Dj;1;f t ·June:201Ir . 

:Jiinc 2005- F,L~lT;:!:DccmoiiJxL8atnclili~tqu:cAf6C.Ctdil5~tfOiOlJ~bc.~.bfL 
0«/:s!"<)Q::i).)llit:21:.:S:t~tml>tc 2Sm.. . ._2~:.0ciobcCl®,;::p)rcx:_--.:Q!e#s~izim.ungu.::_e,~~fw­
<x,n1ic2dC(l..!0~~1J~c Ctwnbr:r-'s Or.,,1-DP:ltiort of-2-F~ 2006-Admi1ti11g-P311 of Witnest--GfA.'s 
('onftnl(lfV:I St.tl~.cnl 1;1,0 EviJmtefl. 17-Fcbni;iry-2006.-peni.·H. 
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S. The Chamber i.:. of chc ,·icw tha1 1hc admi~sibitiry <1£ W3tcr~I IKt-. n<11 pkadL-d in thi; 
Jndi~Lm<nl ►s an tssui.: which would $it nifo::unly am.-c1 the fai.mc,_<; and e.xJ)OOitinus ronduct 
of lhl! proc..xding,s. 

9. Howe,.·cr, the Cham~ r cunsidcrs tha1 the 1\ppcall. f"f-.amlx:r ha." al~dy prm•idtd 
ampfc and cle3r Jirecrions a~ tu how lo addrl!SF. the issue of d.::fuclivc indicrm~•ncs and rJ1c 
possibk; rcmodies to cure such defect,;.' In panicubr. the jurisprudc11ce pro.,.idcs sllol'tg 
safoguards- 10 cr1,.<;ur..: that an accuscd i~ n..,t pn:judic..:J by rdi3~e on evidence aJdut~d to 
sustain m.a1crlaJ facts for whi-:h he was n4'lt pu1 on notKc so as to pn.,,,arc a pR,pcr Jefcnce.:1 
The Ch3mbtr i$ therefor..: o f the opinion lhat ,.in irnrncdiatc resolulinr, by th..: Appeals 
Chamber in lhc pr..:senl case would not .. matcrillly .\d\'a.O¢C lh~ ptl)Cc<:<Jin~." 

FOR THE AJlOVE REASONS, THE CHAMBER 

DENIES 1h..:.Mn-tion. 

Arusha, 14 Jt1ly 2006 

fScaJ of1hc: Tribwlill) 

~~;p, .. ~ 
&:on Ki P3rk 

Judge 

.'w~t> in p,lrhcul.:.l( ,'ii(v,:Jfri: c .. c:-,b;t.s1 l '. 17:t P>'oS,:~lor. C;i.\>C N,o. ICTR,200),(i.4.A, 111~ 1. 7 

July 2006, ~~. S-4-Si. S..."'e 31.«l 11,, · /lr,,S,:C:J,{Of' , •• X"fJl\~l.k <t ol., Car.c 'No. IT-9S· I~,.\. )W~t, :.'.) 
{A:(OOCf 2001, p;u)$. SS-90: Tht P,os~<11-Wr v. Eh:apilu,, Nlrsl'i1Wf• IIA•" INld G~rard ,Vrdti1TJlintrt11u, C ,sc!- :-Jo. 
JC r K-96,fO-A and ICTK-%- J7,A. Jod@.en:cn~. U l'>e«'mbf:r 2004. pan 24: 7Jl..· r,.:,s<·,wi,,, \'. 71.l"ilM'!.-, 
Hlal,.ie, Case No. JT-9S•f~-A. J'udgen1ent, 19 July 2~; T/1,• Pr<Vt<Jdr>, v ~//.:..'<" ,\'11.tw1lt< t11td V/11k,, 
J.f,min,,vk, C'~se No. iT ,,S-34-A, Judpcn1, l \fay~. p;a,--4 26; fi,~ fru1<•c:1,1tw v /.'1)11,:~S.U. (:.,ic: N.i 
IC f R-?6-14-T. Judgtn:t'AI, 9 h1iy'2~. ~r11. 197, 
' Sft· in 1:wtm,~. I.A: Pror,v.:w <, ANVi ,\':~1•1u, c, £ntm:viu1•l Bux111nh,J.i, S:un11d .'lll'•;11,.).l"it111><1', 
Affanc N ICTk-99•-%•/.. Atr<1. 7 ,-uillt-( 2006, p»J.$, IS1'• lt.S. 
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