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Prosecutar v. Augustin Ndindiliyimana et al., Case No. ICTR-00-56-T

THE INTERNATIONAL CRIMINAL TRIBUNAIL FOR RWANDA (the “Tribunal®),

SITTING as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, and Fudge
Seon Ki Park (the “Chamber”) pursuant to Rule 15bis of lhe Rules of Procedure and
Evidence:

BEING SEIZED OF Nzuwonomeye’s “Request for Disclosure of all Sources Quoted in the
Proposed Expert Report by Alison des Forges”, filed on 28 June 2006 (the “Muotion™);

HAVYING RECEIVED AND CONSIDERED the

(1) «Réponse du Procureur a la Requéte présentée par le conseil de Francois-Xavier
Nzuwanemeye, demandant a la Chambre de premiere instance I d'ordonner a
U'expert Alison des Forges de communiquer a la Défense [ensemble des
documents ou publications qui font l'objet des notes en bas de pages qui figurent
dans son rapporty, filed on 3 Tuly 2006 (the “Response™);

CONSIDERING the Statute of the Tribunal (the “Starute™), and the Rules of Procedure and
Lvidence {the “Rules™), in particular Rule 94bis;

HEREBY DECIDES the Mytion on the basis of the wrilten brief filed by the Parties
pursuani t¢ Rule 73(A) of the Rules.

SUBMISSIONS OF THE PARTIES

The Defence

1. The Defence for Nzuwonemeye prays the Chamber to order Dr. Alison des Forges to
disclose to the Detence documents mentioned in the footnotes of her expert report.

2. The Defence submits that the matenal quoted 1n support of the expert’s report can be
divided in three categories: books and reports that are in the public domain and therefore
accessible by the Defence (“first category’); documents in possession of the office of the
Prosecutor {“second category’) and finally, documents that appear to he only in the
possession of Dr. Alison des Forges (‘third category’).

a, The Defence acknowledges possession of the dosuments falling in the first catcgory,
and that it has asked the Prusecution to disclosc o it the documents of the sceond category.
With respect to the documents of the third catcgory, the Defence submits that those
documents are crucial for the Defenee to conduct a proper cross-examination.

4. Finally, the Defence submits that it shouid not he required to search for all the
documents, which form the hasis of the report of the proposed expert witness.

The Prosecation Response

! “The Prosecutien’s Resporse to the Mation presented by Counse! for Francois-Xavicr Nruwonemeye

praying Trial Chamber IT to order the Expert Alison des Forges to disclose to the Defence all documents and
publications mentioned in the footnotes of her report”™ (Unotficial Translation).
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5. The Prosecution submits that there is no Rule requiring an expert to disclose to the
Defence, prior to his or her testimony, the text of publications that he or she read or
documents that the expert has consulted in order to form his or her opinion.
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6. The Prosecution further submits that there is nothing to indicate that the expert is in
possession of all of the documents to which he or she refers in the report at the time she files
the report.

7. The Prosecution submits that it would have complicd with all its obligations once it
discloses to the Defence, as soon as possible, the documents that are in its possession and to
which the footnotes of the expert report refer.

8 Finally, the Prosecution refers to an oral ruling in the Bagosora ef al. case of
4 September 2004, in which Trial Chamber I held that 1t was incumbent upon the Defence to
get hold of “materials that may, or may not, arise from footnotes” and that it was not the
Prosecution’s obligation to provide those documents.”

DELIBERATIONS

9. The Chamber notes that the Defence for Nzuwonemeye has not cited any Rule,
junsprudence or other authorty in support of its Motion. The Delence’s only contention is
that the documents mentioned in the footnotes of Dr. Des Forges' report are “crucial” for its
cross-examination of the expert witness.

10,  The Chamber recalls Rule 94bis (A)which governs the disclosure of reports of expert
wilnesses:

Notwilhstanding the provisions of Rule 68 (A) (ii), Rule 73 &is (B) (iv} (b) and
Rule 73 rer {B) (iii) (b) of the present Roles, the full statement of any expert
witness called by a party shall be disclosed to the opposing party as early as
possiblc and shall be filed with the Trial Chamber not less than twenty-cne days
prior to the date on which the exper is expected to testify.

11.  The Chamber notes that Rule 944is (A) is addressed to the Parties and that witnesses,
be they factual or expert, are not party to the proceedings and therefore under no disclosure
obligations.

12, The Chamber notes that in the Nahimana et al. case, Tral Chamber | instructed the
Defence to disclose, in addition to the expert rcport thc curricufum vitae ol expert witnesses

“as verification or in support of their expert status™. 3 This finding was subscquently adopted
in the Bizimungu et al. case. * The Chamber notes that in the instant case, the Prosecution

filed with the registry Dr_Deg Forges’ teport in English together with a curriculum vitae on

13 June 2006, mote than three months prior to the expected testimony of the Witness.

z Le Procureur c. Bagosora et anires, Aftaire N ICTR-98-41-T, Transcription du 4 Septembre 2002,

ape 28.
? : The Prosecutor v. Nakimana et al., Decision on the Expert Witnesses for the Defence, Case No. ICTR-
99-52-T, 24 January 2003.

4 The Prosecutor v. Casimir Bizimungu et af., Decision on Mugenzi's Confidential Motion for the Filing,
Service or Disclosure of Expert Reports and/or Statements (Rule 94bis), Case Mo, ICTR-99-50-T, {0 November
2004, para. 22.









