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In considering whether the prospective testimony will materially assist the applicant, “it is not
enough that the information requested may be ‘helpful or convenient’ for one of the parties:
it must be of substantial or considerable assistance to the Accuszd in relation to a clearly
identified issue that is relevant to the trial”. In this regard, the Chamber shall consider the
specificity with which the prospectwe testimony is identified; whether the information can be
obtained by other means;> and whether the party secking the subpoena has made reasonable
attempt to secure the volunta.ry cooperation of the prospective witness.®

3. The Defence submits that Major Biot is able to testify that he witnessed no killings
while he was in Gisenyi from 6 to 13 April 1994; that the Butotc i training facility was not
used to train Interahamwe militia; and that the Accused was not involved in training or
otherwise associated with militia groups. Although the Defence could have described the
position of the proposed witness with greater specificity, the Chamber accepts that Major
Biot, as a member of the UNAMIR force, was in a position to neutrally observe events which
are relevant to the present trial. Not only would h.is testimony e relevant but it may be

been made that the prospectwe witness's tesnmony would materially aselst the Defence,

4, Government officials enjoy no unmumty from a subpoen:i, even where the subject-
mattcr of their testimony was obtained in the course of government service.® As the Defence
has made reasonable efforts to secure the witness’s voluntary appearance, a subpoena ad
testificandum is both necessary and appropriate for the fair conduet of trial.

* Milosevic Decision, para. 39; Martic, Decision on the Prosecution's Additional Filing Cancerning 3 June 2005
Prosecution Motien for Subpoena (TC), 16 September 2005, para. 12; Krsti:, Decision on Application for
Subpoenas (AC), 1 July 2003 (“Krstic Appeal Decision™), para. 11.

* Halilovic, Decision on the Issuance of Subpoenas (AC), 21 June 2004, para. ©'; Krstic Appeal Decision, para.
10; Milpsevic Decision, paras. 36, 40,

® Bagosora et al, Decision on Motion Requesting Subpoenas to Compel the Auendance of Defence Witnesses
DK32, DK39, DK51, DK52, DK311, and DM24 (TC), 26 April 2005, para. 5, Bagosora ef al., Decision on
Bagosora Defence 8 Request for 2 Subpoena Regardmg Mamadou Kane (T 2, 22 October 2004 para 2

of Ghana (TC) '.23 June 2004 para. 4.
? Defence Motion, paras. 5-8.

% Krstic Appeal Decision, para, 27 (“But it is abundantly clear from the passages already quoted from the
Blaskic Subpoena Decision, and from paras. 23-24, supra, that the statement made in par 38 of that Decision -
that “The Appeals Chamber dismisses the possibility of the International Tribunal addressing subpoenas to Stale
officials acting in their official capacity” - can be justified only in relation to 3¢ production of documents in
their custody ia their official capacity, The Appeals Chamber did not say that the functional immunity enjoyed
by State officials includes an immunity against being compelled to give evide-ce of what the official saw or
heard in the course of exercising his official functions. Nothing which was said by the Appeals Chamber in the
Blaskic Subpoena Decision should be interpreted as giving such an immunity ' officials of the nature whose
lestimony is sought in the present case. No authority for such a propositizn has been produced by the
prosecution, and none has been fouad. Such an immunity does not exist. No issur arises for determination in this
case a3 10 whether there are different categorics of State officials to whom any such immunity may apply, and it
is unnecessary to determine such an issue here™), Judge Shahabuddeen issued a dissenting opinion, but only on
the issue of whether such a subpoena could be issued for a pre-testimonial interview with the Defence. No such
issue arises in the present case. Milosevic Decision, para. 16 (“a subpoena is the correct procednral mechanism
for seeking to compe] a state official w testify").
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GRANTS the motion;

ORDERS the Regisirar to prepare a subpoena in accordance with this decision, addressed (o
Major Jacques Biot, requiring his appearance before this Chamber to give testimony in the
present case, and to communicate it, with a copy of the present d:cision, to the Kingdom of
Belgium;

DIRECTS the Registry to communicate the subpoena to Major Jacques Biot through
appropriate diplomatic channels, accompanied by a copy of this De:zision.

Arusha, 14 July 2006

Dids husee @*

Erik Mase Jai Ram Reddy Scrpei Alekseevich Egorov
Presiding Judge Judge Judge
[Seal of the Tribunal]
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