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1. ~e Appe~s Chamber of the Internatio~ Criminai Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

Committed in the Tenitory of Rwanda and Rwandan Citizens Responsible for Genocide and Other 

Such Violations Committed in the Territory of Neighbouring States, between 1 January 1994 and 

31 .December 1994 ("Appeals Chamber" and "Tribunal", respectively), is seized of the 

"Prosecutor's Interlocutory Appeal of Decision on Judicial Notice (Rule 73(C))", filed by the 

Prosecution on 12 December 2005 ("Prosecution's Interlocutory Appeal"). 

I. Procedural History and Filings of the Parties 

2. On 30 June 2005, the Prosecution filed before Trial Chamber Ill its "Motion for Judicial 

Notice of Facts of Common Knowledge and Adjudicated Facts" ("Prosecution's Motion"). hi the 

Motion, the Prosecution requested, pursuant to Rule 94 of the Tribunal's Rules of Procedure and 

Evidence ( "Rules''), that the Trial Chamber take judici8:1 notice of six pu:cported "facts of common 

knowledge", as well as a further 153 purported "adjudicated facts" extracted from the Judgements 

in the Akayesu. 'Kayishema and Ruzindana, Rutagpnda, Kaje/ijeli, Musema, Nahimana et al., 

Ndindabahizi, Niyitegeka, Ntakirutimana and Semanza cases. 

3. In its "Decision on Prosecution Motion for Judicial Notice" .('•Impugned Decision"), filed on 

9 November 2005, the Trial Chamber to_ok judicial notice of two ~f the six .. facts of common 

knowledge, took judicial notice of another "fact of comm.on knowledge'' in modified form, and 

denied the remainder of the Prosecution's Motion. The Prosecution sought certification to appeal 

'the -Decision in accordance with Rule _73(C) of the Rules. The Trial Chamber granted certification 

in its "Certification of Appeal concerning Judicial Notice'~, filed on 2 De.cember 2005 

("Certification''). The Prosecution's Interlocutory Appeal was filed accordingly ~n 12 December.1 

4. One of the Accused, Joseph Nzirorera, filed ••Joseph's Nzirorera's Motion to Dismiss Issues· 

of Interlocutory Appeal fur Which Certification Was Not Granted_" on 13 December 2005 

("Nzirorera's Motion"), seeking to confine the scope of the interlocutory appeal to the single issue 

on which. Mr. Nzirorera argued,· the Trial thamber had granted certification to appeal. The 

Prosecution filed a response to this motion on 15 Decernbor 2005,2 and Mr. Nzirorera filed a reply 

to this response on 16 December 2005.3 In addition, on 16 December 2005, Mr. Nzirorera filed his 

1 Rule: 73(C) requir~s a party to file its interlocurory appeal within seven days of the filing of a decision certifying the 
appeal. Because Friday, 9 December 2005 was an official holiday at the Tribmial in Arusha, where the appeal was 
filed, the deadline was the following Monday, 12 December 2005 , 
2 Prosecutor's Reply to Nzin;mml's R~ponse, 13 December 2005 ("Response to Nzirorera':. Motion"). 
3 RepJy Brief: Jo~eph Nzirorera.'s Motion to Dismiss Issues of Interlocutory Appeal for Which Certification Wa5 Not 
Granted, 16 December 2005 ('"Reply Suppo,rting Nzirorera's Motion"). 

1 
Case No.: 1CTR-98-44-AR73(C) 16 June 2006 
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· "Respondent' s Brief' C'Nzirorera;s Response") responding to the interlocuto!)' appeal on its merits . 

. The Prosecution filed its reply to this response on 20 December 2005.4 

S. In both its ~esponse to Nzirorera's Motion and its Reply to Nzirorera's Response, the 

Prosecution argu~ that it was improper for Mr. Nzirorera to tile both a motion to dismiss the 
. ' ' . 

interlocutory appe~l and a separate response to that interlocutory appeal. It . contends . that a 

respondent to an interlocutory appeal is entitled to only one response, into which· should be 

incoxporated · any arguments for the dismissal of the appeal. The Prosecution asks the Appeals 

Chamber to treat Nzirorera' s Motion, being the first filed, as bis response, and thus to disregard 

Nzirorera' s Response. 5 Mr. Nzirorera. has given no answer to these arguments. 

6. The·Appeals Chamber agrees with the Prosecution that Mr. Nzirorera was only entitled to 

file a single response. According to paragraph 2 of the PI:actice Direction on Procedure for the 

Filing of Written Submissions in Appeal Proceedings Before .the Tribunal/ the respons~ to an 

interl?cutory ap_peal filed as cif right shall both "state whether or not the appeal is opposed and the 

grounds therefore" and "set out any objection to the applicability of the provision of the Rules 

relied upon by the Appellant as·the basis for the appeal". That is, the response should both address 

the merits of the appeal and include any procedural arguments for its dismissal. Nzirorera' s Motion 

set forth an objection to the applicability of Rule 73(B) of the Rules as a basis for the appea~, by 

· contending that the appeal exceeds the scope of the certification granted under that Rule. It should 

have been included as part of the response. 

7. · However, the Appeals Chainber nonetheless finds that it is in the interests of justice in the 

exceptional circumstances of this case to consider the arguments rais~d in both Nzirorera's Motion 

and Nzirorera's .R~sponse .. This is for two reasons_ First. there may arguably have been a good 

faith basis for Mr. Nzirorera's counsel to believe (albeit wrongly) that the above-cited provision of 

the Practice Direction did not apply to interlocutory appeals certified by a Trial Chamber, an issµe 

the Appeals Chaznper had not previously decided.7 In. light of that fact, to set aside Nzirorera's 

. . 
4 Prosecutor's Reply to "Respondent's Brief of Joseph NziTOrcra" Dated 16 December 2005, 20 December 2005 
}"Reply to Nziroren' s Respome"), 

See Response to 'N'zirorcra's Motion, paras 1-2; Prosecution's Reply to Nzirorera's Reponse, paras 2-3. 
6 16 September 2002 ("Practice Direction on Written Submissions"). . 
7 The Practice Direction on Written Submissions distinguishes between appeals that lie .. as of right" and those thar lie 
"only with the leave of a bench of three judges of the Appeals Chamber". · Appeals that have t,~n certified by a Trial 
Chamber-pursuant to a procedure established by amendment to the Rill.es after the .Practice Direction's issuanc1>-ue 
not specifically mentioned, but the Appeals Chamber considers that, after the required certification bas been issued. 
they lie "as of right'', in that they arc authorized by Rule 73(B) of the Rules and the appellant need not apply to the 
Appeals Chmtber for further leave to file them. In ilDY event, the provisions of the Practice D.itecti on governing the 
content of a response are the same for all cntegorics of interlocutory appeal. See ibid. paras 2, 5. 

2 
Case: No.: YCTR·9844-AR73(C) · lo Juno 2006 
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Response entirely-and thus consider the merits of the issues raised on appeal without ~y 

argument from M-:r. Nzirorera-would be a disproportionate remedy for the violation of the Rules . 

. ·. 8. · · Second, the Prosecution's own appeal filing has violated the Practice Direction on• the 

Length of Briefs and Motions· on App_eal,8 which pro.,;ides in paragraph l(C)(2)(a)(i)' that the 

"motion of a party wishing to appeal where appeal lies as of right will not exceed 15 pages or 4500 

words, whichever is · greater.'' In submitting a 28-page filing (plus appendices), the Prosecution 

relies illstead on paragraph I(C)(2)(d).9 But that paragraph applies to cases in which the Appeals · 
' . 

Chamber has either ordered or expressly permitted the parties to file "briefs" on the merits of an 

interlocutory appeal-that is ~o say, where the ~ppeals .Chamber has de~ermined that the issues are 

suffici~ntly compl~x to justify ~ubmissio~ longer than those allowed by ~e ordinary provisions of 

subparagraphs (a) and (c). N~ such order or leave has been granted in this case. None of the 

fl.ccused has 'objected to the Prosecution's appeal on this basis, which means that the Appeals 

Chamber is not ol,ligated to grant i-elief. 1
~ In light of the fact that the Accused have now ~U 

responded to the Prosecution's appeal, the important issues raised by the appeal, and the fact that-

. like Mr. Nzirorera-tne Prosecution might conceivably have been confused by the applicability of 

the various provisions of the practice direction, the Appeals Chamber d~termines that the fairest 

approach is to accept the Prose~ution's Interlocutory'Appeal as validly filed. Doing so provides 

another reas9n that, in faixness to Mr. Nzirorera. the arguments in Nzirorcra' s Response should not 

be disregarded. 

9. For the fo~egoing re~ns, the Appeal~ 'Chamber permits Mr. Nzirorera to separate the 

response authorized by paragraph 2 of the Practice Direction on Written Submissions into two 

sep~te filings (Nzirorera's Motion· and 'Nzirorcra's Response), and will thus· c~nsider th~ 

arguments included in both filing~. The Prosecution'~ replies to these two.separate filings are thus 

also permissible as they are, in essence, a two-part version of the reply authorized by paragraph 3 of 

that Practice Direction. The Appeals Chamber will not, however> cons~der the submissions 

co:Otained' in Mr. Nzirorera's Reply Supporting Nzirorera's Motion. There is no pro~si6n in the 
' -

Practice Direction for further submissions hy an appeUee in response to the appellant's reply, and 

the abovc~discussed reasons do not provide a basis for permitting Mr. Nzirorera to file one. 

10. The Appeals Chamber delayed its consideration of this appeal because it was awaiting the 

responses of the other Accused, Edouard Karemera and Mathieu N ginunpatse, both of which were 

~ 16 September 2002. . 
? Prosecution's Interlocutory Appeal, footnote 1. 

. io. See Rulc 'S ofme Rules. 

· Case No.: ICfR-98-44-AR73(C) 
3 
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filed on 22 May 2006.11 These.filings were made several months after the above-described filings 

were completed because · of lengthy delays in the completion and transmission of several 

translations ordered by the Appeals Cham.ber.12 Both of the Responses complied with the deadline 

set by the Appeals Chamber's Decision on Extension of Time (ten days after the transmission of the 
. . . 

translations_ in q~estion), and thus were timely. ' The Prosecution filed a "Consolidated Reply" to 

these responses on 25 May 2006. 

· II. Scope of grounds for which certification of appeal has been granted · 

. . 
The Prosecution's Interlocutory Appeal alleges that the Trial Chamber erred in law when it 

refused to take judicial ·notice, as facts of common knowledge under Rule 94(A) of the Rules, ~f 
• • , + 

four facts, namely, facts 1, 2, 5 and 6 appearing in Annex A. to the Prosecution's Interlocutory 
. ' 

Appeal The Prosecution further alleges_ that the Trial Chamber erred in law and in fact in its 

refysal to take judicial notice, as adjudicate~ facts und~r Rule 94(B), of 147 facts app~aring in 

Annex B to the Prosecution's Interlocuto~ Appeal.13 The ~osccution does not c~allenge the Trial 

Chamber's refusa.i to take judicial notice of six other facts.14 

12. The Accused Joseph Nzirorera claims that this Appeal exceeds the scope of the · 

, Certification. He contends that certification for interlocutory appeal was granted only .on the legal 

que;tion whether judicial noti~e can be taken of adjudicated facts that go dir~ctly or indirectly to. the 

guilt of the accused.15 

13. Under ~ule 73(B) of the Rules, a Trial Chamber may certify a decision on a motion for 

interlocutory appeal if, in its view, the decision "involves an issue that would significantly affect the 

· fair and expeditious conduct of the proceedings or the outcome of the trial,, such that "immediate 

- · resolutton by· th~ Appeals Cham.her may materially ·advance ih;e proceedings»: The certific:atiorr" .,.._ ~ 

11 Reponse a °J' appel interlocurofre interj ere par le ProCUTeur de la Dici.:sion relative au constat judiciaire, 20 May 
2006 ( .. Karemcra Response'') ; Menwil'e de M Ngirumpat.se en riponse au rnimol.re d'appel du Procureur contr~ la. ·­
« Dici.rion relarfve a la Requhe du Procur,w intitulee Motion for judicial notice of facts of common knowledge and · 
adju.dicate.d facts », 22 May 200~ ("Ngirw:npatse Response"). . 
u See Oecision·on ~eq_uest for Extension of Time: 27 January 2006 ("Decision on Exten!ion of Time), para. g (setting a 
deadline for the responses of 10 c!Ays aft.er the "last of . .. four translated documents is transmitted to the Accused as· 
~ell as his co-accused Mr. Karemera"). French translDtions of the four documents iii question-the Certification. the 
Decision on E1ttettsion of Time, the Prosecution's Interlocutory Appeal, 1md the Impugned Decision-were filed on 24 
Janwuy, 7 February, 6 March, and 10 April 2006, respectively_ However, the Registry has confirmed that the 
Impugned Decision WDS not communicated to coW1Sel for Mr. Kal:emera and Mr. Ngirumpatsc until l 1 May 2006; 
pursuant to the Decision on Extension of_Time and Rule 7 ter (B), therefore, the deadline for' the responses was 22 May 
2006, and they were timely filed. . ·. . 
13 Prosecution's Interlocutory :Appeal, para. 3. · · · • · · . 
14 Prosecution' s Interlocutory Appeal, para. 5. The relevant facts appear under numbers 31-32 and 75-78 inAimex B to 
the Prosecution' s lilterlocutory Appeal. 

: _u N ~ rorers 's M otion, para. 5. 

4 
·Ca$e No.: ICIR-98-44-A.R.73(C) 16 June 2006 
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· decision is discretion~ Rule 73 ~akes no provision for interlocutory appeal ~s of right_16 

The 

Appeals Crull11ber has recognized th~t, as a corollary oi the T~al Chamber's discretion conceming 

·. ·wh~ther to certify an interlocutory appeal in the first place, it also has the discretion to limit the 

scope of the interlocutory appeal to P,artic~lar issues: 17 
. Toe Triai . Chamber's Certification thus 

. . dictates the possible scope of the Ap~als Chamber; s decision. The Appeals Chamber is, therefore, 

·called upon to interpret the scope of the Certification. 

· 14. · The text' of the Certification is unfortunately less than crystalline on this point. · In paragraph 
' . 

3 the Certification acknowledges that the Prosecution advanced ~•a number of issues. . . . , _all ~f . 

which, it submits satisfy both criteria to invoke an exercise of the Chamber's discretion under Rule 

73(B)". It proceeds: . 

4. One of the issues raised by the impugned ·Decision which the "Prosecution 
submits satisfies the criteria to mvoke an exercise of the Chamber's discretion is 
the 'Chamber's refusal to take judicial notice of a number of facts, as adjudicated 
facts, on the basis that they might go directly . or indirectly to the guilt of the· 
·Accused, notably in relation to the pleading of their participation in a joint 
criminal ente.rprise. It submits that, if interpreted widely, no fact could be 
judicially noticed as, presumably, most facts introduced by the Prosecution will 
go towards proving, either d4ectly or indirectly, the guilt of the accused. 

S. The Chamb~ is of the view that this issue satisfies · b_oth criteria for 
. certification, ... 

FOR ,THOSE REASONS TIIE CHAMBER GRANTS certification · of an 
interlocutory appeal under Rule 73(B) from the Chamber's "Decision on the 
Prosecutor's Motion for Judicial Notice", dated 9 November 2005.

18 

No further reference is made to _the other issu~ regarding which certification of appeal was 

req~e~ted . . Thus, on .. tlie o~e J:t~d; the ~~.?~~l<?..S-f. ~ Jn~l. y}lambe~ for. c~fying_ an interlocutory 

appeal reli~ on only one issue; h~wever, on the other hand. the ~sposition does not purport to limit 

the certification to that issue. 

15. In the Appeals Chamber's view, although it is plausible to read to the Certification .as 
' 

limited only to one issue. it is more likely that the Trial Chamber jntended no such limit. First, the 
., ' 

Trial Chamb~r explicitly referred in paragraph 3 of its decision~ the "number of issues" on which 
, . ' 

· th~ Prosecution sought certifi°cation. · 1t would be strange for ~t then to proceed to discuss one of 
' , ' . 

those issues in detail, and then simply to ignore all of the other issues entirely-unless, that is, the 

16 lbis is in contrast to Rule 72(B)(i), which provides for a right to interlocutory appeal of decisions on preliminary 
rootions concerning jurisdiction. ' ' . . ' 

· 
17 See Nyiramasuhukc v. Prosecutor, Case No. ICI'R-98-42-AR73, Decision on Pauline Nyi.rama.5\lhuko's Request for 
Reconsideration. 27 September 2004, para. 7. 

• 
18 Certification. paras. 4-5. . · 

5 
Case No.: ICTR-98-44-AR73(C) 16 June 2006 
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Trial Chamber considered that its resolution of.the one issue made it unnecessary. to resolve ·the 

others b.ecause the on~ issue alone was enough to justify certification of the entire appeal sought. 

Moreover, as the Prosecution observes, 19 the reasoning given by the Trial Chamber for certification 

concerned, as a ·general matter, the potential usefulness of judicial notice in:,m~g the trial . 

proceedings mo~e exp~di~n~:' this re~oning applied equally weil to· the other issues pre~ented b; the 

Prosecution.20 In these circumstances, had the Trial Chambe:r: intended simply to deny certification . . . 
on the· other issues, for it to do so simply by omitting discussion of those issues, without a word of 

' . . . 
explanation, might havr;, · run afoul of the requirement that 'it pro0,de a reasoned basis for its 

decision. 21 

·:• 

16. It is not illogical or impermissible for a Trial Chamber to grant certification to appeal m 
entire decision on the basis of one issue which, in its view, satisfies the Rule 73(B) criteria.. . To the 

contrary, such an approach is consistent with the text of that .Rule, which requires only that the Trial . . . . .. 

Chamber identify "an issue" satisfying certain criteria in order t9 certify interlocutory review of a 

deci~on, but d0es not state that the review :"1ust be limited to the identified_issue. Thus, 'altho~gh 

the Appeals Cham~er. has found that the Trial Chamber can ~it review to the issue(s) that it has 
· found to specifically s~fy the Rule 73(B) criteria, it is not,obligated to ~o· so. 

17. This approach is consistent with Rule 73's objective of advancing the fair ·and expeditious 
, . . 

conduct of the proceedings. Interlocutory-appeals under Rule 73 interrupt the continuity of trial 

proceedings and so should only be allowed when there is a significant advantage to do~g so-~ . . . " 
is, when,_ in the Trial Chamber's judgement, there is an important issue meriting immediate 

resolution by the Appeals Chamber. · But once one such issue is identified ·and an interlocutory 

appeal is certifi~. ~llovdn~ the Appeals Chamber to resolve related issues at the same. time ~y 
' ' . . 

. · .· '. .· -~ ·-~ .::.l:Jl.S..e .' :Jttie . addition~ interruption and may. . ultimately · · serve the goals of· . faim.r;::ss. __ ancL, 

. e~peditiousness. · . . 

1, · Mr. Nzi!Ore,a .:,.gue, that in a previo~ interl~cu,;,ry appeal that be brought in this case, the 

4ppeals Chamber confined the scope of the certification to the issue expressly ideI?,tified by tlre 

Tri~l Charober.12 That situation; however, was <lifferent from the one.presented here. As here, the 
. . 

Trial Chamber had not specified whether the certification it granted to appeal a decision extended 

19 Reply to Nzirorera's Motion, para. 7. 

• . . .. 

'° See Certification, para. 5. .. . · . 
21 The St.atutc of the International Tribunal applies this :requirement to judgements on the merits, see Article 22(2), but 

. tbe Appeals ChambeJ: has :i.lso applied it to decisions oo. motions. See, e.g., Prosecutor .v. Haradinaj et al., Case No. IT-
04-84-AR65.2, Decision on Labi Brahimaj's Interlocutor.y Appeal A~inst the Trlal Chamber's Decision Denying His 
Provisional Release, 9 March 2006, para. 1 O. · . 

. 
2
~ Nzirorera·s Motion, paras 9-13, citing Decision oflnterlocutory Appeals Regardini Participation of Aci qtem 

. Judges, '11 JUDe 2004. 

6 .. 
, · · Case No.: ICTR,-98-44-AR7.3(C) .16 June 2006 
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only to the issue it discussed (the competence .of ad /item judges to confirm indictments) or also. to. 

an umne~tioned issue (the sanctions it had imposed against Mr. Nz~rera~s counsel for bringing the 
'underlying motion).2~ So, as here, the Appeals Chamber was left to infer the Trial Chamber's intent. 

. . ' ' 

from its context and reasoning. · But there, it wa~ clear from context that. the Trial Chamber had n~t 

meant to certify _the issue of sanctions-for just a minute or two later, in_ the same oral hearing, the 

Trial Chamber rejected Mr. Nzirorera's attempt_ to .appeal another saµ.ction that had been issued: 

against counsel. · It held that "an appeal 3:gainst fin.anci_al sanctions is not grounds for· an 

interlocutory appeal, in the sense that the decision to impose financial sanctions does not involve an 
' . ' . . 

issue that would significantly affect the fair and expeditious conduct of the proceedings or the 

outcome of the trial, .and the resolution by the Appeals Chamber will not materially advance the 
. . 

proceedings."24 In light of that statement, it was clear that the Trial Chamber did not intend to . . . . . ·. ' . . . ~ .. 

· permit interlocutory appeals of ~ancial sanctions: Moreover, the reasoning that the Trial Chamber 
. . 

gave for permitting interlocutory appeal on the ad litem judges issue had no relation to the sanctions 

issue. This is unlike the position in the present case; here~ as· noted above, the Trial Chamber's 

rationale tor allowing the Appeals Chamber to resolve the proper scope of judicial notice on an 
, . . 

· interlocutory basis applied equally to all the parts of the Prosecution's appeal. 

19. Nor do the oth~r decisions~- Nzirorera cites suppo~ his .position. In Nyiramasuhuko v. 

Prosecutor,2s the Trial Chamber had been seized of two separate requests for ce.rtificiltion of appeal. 
. . 

It granted both' certifications in ·separate de.cisions. En-oneously, tho Appellant later fil~d arr appeal 

only with regard to one of the certificatio1:'8, assuming that the Appeals Chamber would .also rule on 

the related issues certified in the other Trial Chamber decision. The Appeals Chamb~, howe~er, . . ' .. 

held that because no appeal had been filed concerning the second certification, it was not seized of 
f ' • • 

the second issue and could riot rule on it. , In Prosecutor v, Bizimungu et al.,26 tb:e h'osecutor had 

subn:uried s~~~rai requests f~r rec·o~ae;~non· oi~ftErice· witn~s . pfot~ction ~ea.sures wifli regard· 

to ea.ch _of the four accused. Three of these requests had been deD;ied by the Trial Chamber and 

certification for appeal been granted. The fourth request was yet to be decided by .the Trial 

Chamber. The Appeal.s Chamber, in deciding the Prosecution's ~terlocut~ry appeal with regard..to 

the three requ~ts already decided, unswprisingly held that it would be premature at that stage to 

decide the issues raised in the fourth request. 

23 T. 7 April 2004, p. 55. ' 
24 Ibid. p. 56. . . . . 
zs Case No. ICTR-98-4'2-AR73~ DecisiOJl on Pauline Nyiramasuhuko's Request for Re.consideration, 27 September 
2004. . . ' 
28 Case No. 1CTR-99-50-AR73, Decision oxi Prosecl.lnon Appeal of Witness Protection Measures, 16 November 2005 
.("Bizimungu Appeal Decision on Witness Protection M;easures"). . , . _. .. 

7 
16 Ju.ne2006 
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20. For the foregoing reasons, the Appeals Chamber holds that the Trial Chamber intended to 

gr:aot certification to .appeal the Impugned Decision-with respect to all of the issues raised by the 
' ' 

Prosecution'-s luterlocutory Appeal. Mr. Nzirorera's Motion is therefore denied. 

'. 
21. Notwithstanding this ·determination, · the Appeals Chamber will not, in considering an 

interlocutory appeal that extends beyond the iss~es that the Trial Chamber found to specifically 

satisfy the Rule 73(B) standard, 'address matters in which it.s c~nsideration "'.ill not, in fact, 

materially advance the proceedings. The Appeals Chamber· notes. the _related argument of Mr. 
' . . ' 

Karemera that the rrosecution has as a general matter failed to _d~onstrate errors invalidating the 
. . ' 

· Trial ~hamber's ·decision or occasioning a roiscarrfa1ge of justice within the meaning of Arti<:le 

24(1) of the Statute.27 Altho~gh the-Article 24(1)°stan.dard applies specifically to post-tria:1 appeals . ' 
from final Trial Chamber decisions, 'it is likewise true that in interlocutory appeals, 

0

even wh~e 
' . . . ' . . 

certification under Rule 73(B) has been granted, it is not-the Appeals Chamber's practice to pass on 
. . . . . . ~ 

purported errors that are inconsequential.~8 .The Appeals Chamber will keep this standard in mind ·· 

in addressing the individual allegations of error raised by the Prosecution. 

m. Judicial Notice of Facts ~{"Common .Knowledge 

22. Rule 94(A) · sta~es: 11A Trial Chamber shall not require proof of fact.s of COIDlllon knowledge · 

but shall take judicial notice thereof" As the Trial Chambe~ co;ectly ri~ted, 29 this standard is n~t 
. ' 

discretionary- if a Trial Chamber de~es that a fact _is "of ·common knowledge», it must take 

. ju.dicia~ notice of it. Al; the Appeals Chamber stated in the Semanza A~peal Judgement: 

-As the ICTY Appeals Chamber explained in Prosecution v. Milosevic, R~e 94(A) 
"comm.ands the taking of judicial notice•~ of material that is "notorious.'' The term 
''common knowledge'' encompasses facts that are not reasonal;,ly s~bjec~ _t(?_ dispute: · . 

· : · · in other words, commonly accepted ot universally known facts, stich·a:~ge~fa:c'rs ·--­
. of history or geography, oi: the laws of nature. Such facts are not only widely known 

but also beyond reasonable dispute.30 
· 

23. Whether· a fact qualifies as a "fact of cQmmon .knowledge" is ·a legal question. · By 

definition, it cannot turn on the eviden~e introduced in a particular case. and so the deferential 
' ' ' 

standard of review ordi.µ.arily applied by the Appeals Chamber to the Trial Chwnber' ~ assessment of 

and inferences from such e'Vidence has no application.' Mr. Nzirorera suggests· that the Appeals . ' . 

. q1arrib~r sho~ld .defer to the Trial Chamber's discretion as to "admissibility of evidence" and "the 

21 v__ R · 2 · · =Cmcta C!lpODSc, p. . · ' . 
~~ See Prosecutor v. Orie, Case No. IT-03-68-AR.73.2, Interlocutory Decision on Length of Defence Case, 20 July 2005, 

· riara... 9 &. fn. 25. · . · . · · : · · : 
~ Impugned Decision, pan. ·5 . · . · 
~ . . 

. Pro~·ec:utor v. Semanza, Case No. I.CIR-97-20-A, Judgement, 20 May 2005, para. 194 (footnotes omlned) (:"'Semanza 
Appeal Judgemenf'). .. . · 

8 
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manner in which facts are ·to be proven at trial".31 But the general rule that the Trial Chamber has 

discretion in those areas is superseded by the specific, mandatory language of Rule- 94(A); as noted 

~bove, the Trial Chamber pas no discretion to determine that a .fact,_ although uof common 

kn~wledge", must nonetheless be' proven through. evid~nce at .trial. For these reasons, a Trial 
' ' . 

Chamber's decision whether. to take judicial.notice of a relevant32 fact under Rule 94(A) is subject 

to de n.ovo review on appeal. · 

24. The P,osec~ti.on s~u.ght judicial notice ~der Rule 94(A) with respect to six pmported facts 

of comm.on knowledge. Iis req~est was granted with respect to ·Facts 3 and 4 (Rwanda's status as a 

.party to various treaties), but denied with respect to the other facts) although the Trial Chamber did 

_take judicial notice of Fact 1 in modified form. The Prosecution's contentions on appeal as to facts 

. • ,1, 2, S, and 6 are considered here in turn. · 

Fact J~tatus of Hutu; ·Tutsi and Twa as Ethnic Groups 

' . . . . . , ;,., 

25. The Prosecution sought judicial notice of the fol~owing fact: "Between 6 April 1 ·994 and 17 
July 1994, citizens native to ~wand.a were severally identified according. to the following ethnic 

classifications: Tutsi, Hul11, and Twa."33 The Trial C~ber instead took judicial notice of ''the 

existence of the Twa,· Tutsi and Hutu as protected groups falling under the Genocide Convention,,, . 

noting that. such a ·, classi~cation . was consistent with the Tribunal's Jurisprudence and that . the 

~oups were "stable ~d permanent". 34 The .P~secution argues that the Trial Chamber should have 

used the designation "ethnic'' in order to coinpox:t with the· Appeal Judgement in Semanza. 

Although the Prosecution correctly states that the Semanza Appeal Judgement recognized that the 

Tutsi: were an "ethnic" group, it has not att~mpted to ~how that the· formulation that was instead 

cho.~en, by the . Trial ~!lamber has any potential to prejudice the Ptosecution ot: render the_ 
• • • • - -· •• :--:· --··--- _,_. . • • • •• • -- . • f ' 

proceedings· less ·fair and expeditious. The. Appeals Chamber ·can see no potential for such 
. . 

. . consequences; as the Trial Chamber's formulati~n equally (or· perhaps even more clearly) relieves 
. . 

the Prosecution!s burden to introduce evidence proving-protected-group status under. the Genocide 

Convention. The Appeals Ch~ber thus nee4 not consider whether the Trial Chamber erred Tn 

31 Nzirorera'sRe$pODSe,para.41-42. . · ' · · .' .'· 
32 As Mt. Nzirorera sugges~, see Nzirorera's Response, para. 41, a Trial Chamber is not obligated to~ judic~ 
Tiotice of facts that are not relevant to the case, even if they are "facts of common knowledge''. Of course, it remains the 
case that the Trial Chamber ' 'shall not .require proof' of such facts, see Rule 94{A), since evidence proving an Irtelevant 

· fact would in any event be itiadroissmle under Rule 89(C) of the Rules. Cf Pro:sttcutor: v. Had,..-ihasanovic and Kubura, 
Case No. IT-0l-:47~T, Final Deei.sio~ on Judicial Notice of Adjudicated Fae~ 20 April 2004 (holdlJlg that ' 'before 
ralcingjudicial notice of these four Definitively Propo·sed Facts the Chamber is obliged to verify their relevance, 
pursuant to·Rule 89(C)' ofche Rules"). Relevance detenninatio.ns are circumsc.ribed by various standards of law, but . 
within the appropriate legal framework th~ Trial Chamber ei,joys a margin of discretion. · 
1

~ See Prosemnion 's Interlocutory Appeal, Annex A, para, 1. , · 
34_Impugned Decision. para. 8. · 

9 
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choo~ing not to adopt the P_rosecution' s form~tion; nor, given that the Accused have not appealed, 

need it co~ider whether it etted in concluding that protected-group· ~tatus was• a fact of common 

·knowl~dge. The Pt_-osecu.tion's Interlocutory A.ppeal a.s to·.~~ po~t is d.fumissed: 

' ' 

· Facts 2 and 5-The ~isience ~f 'Widespread or Systematic.Attacks . 

26. As Fact 2, the. Prosecution sought judicial n~tice of the following: 

The following ·state of affairs existed in Rwanda between 6 April' 1994 to 17 July 
1994: There were throughout Rwanda, widespread or systematic attacks. against a 
civilian population based on Tutsi ethnic identification. ~g the attackB, some 
Rwandan citizens killed or caused serious bodily or m~ntal hanu to person[s] . 
perceived to be Tutsi. As a result of the attacks, there we,;e a large number of deaths 
of persons of Tutsi ethnic iden.tity.35 

• . , . . 

. ' .. 

The Trial Chamber declined the Prosecution's request, stating that the notfoe sought concerned ','a · 
. . 

legal finding_· ... which constitutes an element of a ~e agaiilst hllrtlanity.' The Prosecutor has ,an 

. obligation to prove . th~ existence of such an ~ttack . whenever he alleges that a crime · against 

humanity occurred .... The ·c~b~ co~ders that judicial notice therefore cannot .be taken of : ' 

it.',36
. · For ·e~sentialiy the s~e r~~o~, the Trial Chamber als~ re~ed to take judicial n?tice of 

Fact 5, ri.amely: "Between l January 1994 and 17 July 1994 in Rwanda there was an armed conflict 

not of an international ~har~ctcr.'?37 

27.' The Prosecution argues on appeal that the Trial Chamber should have followed the Sem.anza 

Appeal Judg~ment in recognizing these facts as being "of commo~ knowledge". 1n response, Mr. 
' ' . 

Nzirorera argues that these facts were reasonably disputable and should be proved :with evidence, 

c;ti.ng various pre-Sema'!Za Tnai Chamber dccistons dec~ng to take judicial ~otice of them..38 He · 
, . ' 

notes that in Semanza. unlike 41 this c~e, the .~~Vlidespread or systeiµati_~' Q~nr~ ~~e-~ttapks ~d 

not been disputed by the. acc~ed.39 Mr. Ngirumpatse advances similar ~guments ~~ adds that it is 
• • ' I 

· disputable whether the attacks were committed solely against Tu.tsis and on the basis Qf etbJ1icity40 
• ; • • , I i• 

and whether the conflict Wa.$ iu fact non-intemational.41 Mr. Nzirorera and Mr. Karemera both 

.argue iliat. the "widespread ~d systematic" and "no~-intemational" characterizaiions are legal 
. , ·. . . . . . I . 
rather th~ factual in nature and are thus not subject to judicial notice.42 j 

· ls Prosecution's Interlocutory Apperu,·Ann~x A, para. 2. 
36 dD '' . Impugne ec1Ston, para. 9. . , . , . · 

• . '7 Prosecution's lntcrlocut.ory Appeal, Annex A, para. 5; su Impugned Dedsion, parii. 11. 
: 

38 See Nzirorcra. R.e$ponse paras 58, 61, 62. . · ·· ·· · · ·· · · · 
·. 

39 Nmorera Response, paras 66-68. . . 
40 Ngirumpatse Response, para, 7 . 

. 
41 Ngirumpatse Reponse, para. 8. . 
~ Karemen Reponsc, p. 4; Nzir~tera Response paras" 5Q, ~2~53 . 
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28. The Appeals Chamber in Semanza stated: 

As these passages suggest, the Tri al Chamber struck an appropriate balance between 
the Appellant's rights under Article 20(3) and the doctrine- of judiciat notice by 
ensuring that the .facts judicially ~oticed· were not the basis for proving the 
Appellant's criminal responsibility.· Instead, the Chamber took notice only of 
general notorious "facts not subject to reasonable dispute, including; inter alia: that 
Rwandan citizens were classified by ethnic group between April and July 1994; that 
widespread or systematic attacks . against a civilian population based on Tutsi =et'.hnic .,.. :·1 

identification occurred during that time; that there was an armed conflict not of an 
international ·character in.Rwanda between 1 January 1994 and 17 July 1994; that 
Rwanda became a state party.to the Cop.vention on the Prevention and Punishment of 
the Crime of Genocide (1948) on 16 April 1975; and that, at the time at issue, 
Rwanda was a state party to the Geneva Conventions of 12 August 1949 and their 
additional Additional Protocol II of 8 June 1977. The Appeals Chamber. finds that 
these judicially noted facts did not· relieve the Prosecution of its burden of proof; 
they went only·to the manner in which the Prosecution could discharge that b'l.lrden · 
in respect of the production of certain evidence which did not concern the acts done 
by µie Appellant. .When detennining the Appellant 's personal responsibility, the 
Trial Chamber relied on the facts it found on the basis of the evidence adduced a.t 

- ~~ . 

29. Thus, the Appeals Cham.her bas already held -~at the existence ofwidespre.ad or systematic 
. . 

attacks against a civilian population based on Tutsi ethnic identification, as well as the,:.existence of 

a non-i!1t~ational ~ed ·conflict, are noto~ous facts not subject to re~onable dispute. ~erefore, 

the Trial Chamber ~as ·obliged· to take judicial notice of them, since judicial notice under Rule 

94(A) is npt discretionary. Moreover, the reasons it gave for not doing so were .unfounded. It is 

true that "widespread and system~tic attack· against a civilia.v. populati~n" and "armed ·conflict not 

. of an i~ternational· ch~er'· are phrases -with legal me.anings, but they nonetheless describe factual 

situations and thus can constitute "facts of common knowledge". T_he question_ is not whether a 

_ proposition is put.~-~~gaj,.o! l~Yt;J;~'s _te~ (so long _~_ the terms are· ~~iently well defin~1 S!Jch _. ,. · · 

. that the accuracy of t:b.eir application to the. described situati~n is ~ot i;eas~nably ·in doubt).44 The 

- ·question is whether the.proposition can reasonably be disputed. N~ther ~e Trial Chamber nor any 
. . . 

of the Acc~ed has demons~ted any reasonab~e basis f~r disputing the facts .in questi~n_: 

30. Likewise, it is not rele:'ant th~ these fac~ constitute-elements of some of the crimes charged 

and that such elements must ordin~ly be proven by the Prosecution.45 There.-is_ no exception to 
. . . . 

Rule 94(A) for elements of offences. Of _c·ourse the Rule 94(A) mechanism sometimes will 
. . . .. . 

alleviate the Prosecution's burden to introduce evidence proving certain aspects of its case. As the 

,· 
43 Semanza Appeal Judgement, para. 192. . . . 

• 
44 For instance, it is routine for courts to take judicial .notice of the eipstence of a stite ofwur, despite the fact that.such a 

. description bas a legal meaning. See, e.g., Mead v. United Stares, 251 F. 639, 642 (U:S. 911i Cir. Ct. App. 1919); see 
also infra note 46 (listing other examples of judicial ~tice_incorporntin& leg&l concepts). . · 
"~pugned Decision, p1m1s 9, 11. . . · . . · · · . 

11 
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· Appeals Chamber explained . in · Semanza. however; it does no~ change the burden of proof, but . 

· simply provides another way for that burden to be met. The Appeals Chamber notes that the 

practice of taking judicial notice of facts of common knowl~ge is 'Yell established in intematio~al 
. ' . 

criminal law46 nnd in domestic jurisdictions.47 
· Such facts incl~de notorious historical events' and 

. . . 
phenomena, su~h as, for instance, the Nazi Holocaust,. the South African system of apartheid, wars, 

and the rise of terrorism. 48 

31. The Appeals Chamber further considers that there {s no· r~asonable basis for. disputing the 
. · . . . '·· · . .. · .. 

rc~aind~ of Fact 2: during the · 1~94 attacks, "some Rwandan citizens killed or caused serious . . . 
bodily or mental harm· to person[s] perceived to be Tutsi. As a result of the attacks, there were a 

large number of deaths· of persons of Tutsi ethnic identity." These facts are not only consistent with 

· ev.ery judgem~t so far _issued by the Appeals and Trial Ch~ber~ ?f this Trib~~ but also with ·the 

essentially universal consensus of historical accounts includ~d in SOtm;CS such as ency~lopae~as . 

and-history books.49 They are facts of comm~~-h,~~ledge. 

32. . For'these reasons, the Tria.l Chamber erred in failing to take judicial notice of Facts 2 and 5 

tmder Rule 94(A). 

Fact 6-Genocide 
' . ' . ,· .. 

33. The ~secution sought judicial notice of the following fact: _"Between 6 April 1994 and 17 
. . 

July 1994, there was a genocide in Rwanda against the Tutsi ethnic group."50 The Trial Chamber 
' ' ' . . . ' 

rejected this requ_est. It explained that in · order to obtain a _genocide conviction, the Prosecution 

must establish the Accused '.s individual involvement and-mental state, and reasoned: 

As a result, it .dQ.es not matter. whether .genocid~ !')CCl.lf,ff.:P;::.4\ R~-~8. _or· not, the 
Prosecutor must still prove the criminal responsibility of'the Accused for the counts 
he has .charged in the Indictment. Taking judici-al notice of such a fact as common 
knowledge does not have any impact on the Prosecution's c~e against the Accused, 

46 See Charter of the hUemational Military Tribusl for Germany, art. 21 ;' Rome Statute of the International Criminal 
Court, art. 69(6); Rules of Procedure and Evidence oftbe ICTY, Rule 94(A)_ · · ·-
47 See, e_g_, Gaman Criminal Procedural Code (Strafprozessordnung stop) sec. 244(3); R. v. Porrs, 26 C.R. (3d) 252, 
para. lS (stating mat in Canada, a "court has a duty to take judicial notice of f11,cu whicb ue lcnown to intblligent · · ·: 
persons ~enerally"); Mullen v. Hackney L.B.C. (U.K. 1997) 1 W..L.R. 1103, CA (Civ. Div_), .Archbold 2004, 10-71; 
Wood. v_ Multi'-Spon: HoldhJ,gf (2002), High Court of Australia, 186 Al.R 145, pl!Ill 64; Fed. R. Evid Rule 201 (U.S.). 

· ~See. e.g. ,' R. v. Zundel (Can. 1990) 53 C.C.C. (3d) 161, _(sub nom. R. v. Zundel (No. 2)) 37 O.A.C. 354, para 21 . 
(Holocaust); Minuter of La,id Affairs et al v. ·Stamdien et al, 4 BCLR 413 (S.Af, Lee· 1999), p . 31 (apartheid); Donnan 
Long & Co., Ltd. V. 'QJ.-,,,.ol/ and Othl:!7's, 2 All HR 567 (Kings Bench 1945) (state of war); Case of Klass and Others V. 

Germany, ludgemeut.~erits), E.C.H.R. 6 Sept. 1978, para. 48 (terrorism), See generally James G. Stewart, Judicial 
Notice in lniemational Criminal Law: A R(:OOnciliation of Potentia{Perll and.Precedent, 3 Int' l Crim. L. Rev. 245, 
265-66 (2003), . . 
'

9 Dinah L, Shelton (ed.), Encyclopedia of Genocide and Cri;,,es Against Humanil)I (Thomson Gale, 2005) ;William A. 
Schabas, Genocide in lntt!1'1lationa/ Law {CllIIlbridge 2000); Jonathan Glover, Huma.nity: A Moral Hirtory of the 1(/h 
Century (Yale University Press,.1999). See also tnfra notes SS-62 (listillg further sources) .. 
~ Prosecution Tnte~ocu~ory Appeal. Allnex A, para: 6. . · · . · · 

12 
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.. ,• 

· because· that ._is ~ot a fact to be proved: In the present ·case where the Prosecutor 
alleges that the Accused are responsible for crimes occurring in all parts of Rwanda, 
taking judicial notice of the fact that genocide has occurred in that country would 
appear to lessen the Prosecutor's obligation to prove his case.51 

· · · . . 

34. On appeal. the ·Prosecution argues trui.t-the occurrence of.genocide in. Rwanda in 1994 is a 

::~~.:~:1:;t~ :=::: ji:~:::c::t::z:o::::::::: 
~ppo~ ~ genocide c~n~ctf n, is certainly ~elevant to the c?ntext in which ~dividnal c~es_ ~ 
charged. 52 It further argues that ta.king judicial notice of this fact would not be unfair to the 

· Accused or ~consistent wi~ the Pr~secution's burden of p;oof.)J In response·, ·Mr~ Ngi.ru.mpaie 
.. . . I . . . . . 

. ·argues that to take judicial riiotice ~f genocide would prejudge the accusations against the Accused 
• I • 

• I • 

and violate their right to cbnfront their accusers/4 
· Mr. K.a:remera argues that the existence of . I . . . . 

genocide is ~ legal dete~tion inappropriate for jucliciai notice, and that to take jucticial notice of 
it would violate the presuiJption of lllll~cenc~:ss Mr. Nzirorera .contends that the Trial Ch~ber · 

. correctly found that the exiJtence. of genocide was n~t relev~t to the· matters to be prov~ at triaJ; 
. I ·• . . 
. that it requires a legal conclusion; and that the· practice·. of the Tribunal has established that it is a 

. . . I 

: matter to be prove!1 with evi~ence. 56 . . · · · 

. 35. . The . Appeiili C~;; agrees with th~ .Piosec~ti~ the fact :that genoe;de oC<Uired in 

Rwanda in 1994 ~uld J~ve 'bee~ recognized by the Trial Chamber a.s a f~ . of co~on 
I . , ... 

· knowledge. Genocide ·consists of certain acts, including 'killing, undertaken with. ffie inten(fo 

. · de~troy, in whole or in pJ a national~ etbnical, racial or religious group, as · such.'1 There is no 

reason~le basis for anyoni to dispute ·that, · during 1994, there was a campaign of mass killing . I ; . . 
· intended to des.troy, in whole or at least in very -large part, Rw.anda's Tutsi population, which (as 

I . . . . 
judicially notjc~!i bv-1be .J)iaJ .Chamber) was ·a ·protected group. That campaign-w~, to a terrible 

de~ee, s~c~~~ful:--'~th~-uJ.exact numbers ma;· n~~~r be know~,-~~ great majori; o/ruts~~ were 

· m~dered. and many oth I were raped .or otherwise harmed. 58 
· · These· basic facts were bto~dly 

known even at the. fun~ of th~ .Tribunal's establishm~nt; ~deed> reports indicating that genocide 
. , 

occl.llTed in Rwanda were a key impetus for its establishment, as reflected in the Security Counc11 
. . .. ., 

'
1 Impugned Decision, para. 7. I - . , 

52 Prosecution's Interlocutory Appeal, paras 14-15, 22-31. 
"ibid., paras. 32-36. I . 
54 Ngirumpatse Response, paras 5-6. . • 

· · "Ka.rcmera Response, p. 3. . • 
56 Nzirorera Response, paras 45-49, 50-54, and 56-60, respectively. . 
YT Statute of the International Tribunal, art. 4(2). . · . : · . · 
51 See, e.g., Human Rights Watch, Leave None to Tell the Story: Genocide in RwWlda, Human Rights Watch Report 
March 1, 1999, Introduction, available athttp://www.hrw.org/reports/l999/rwanda/Ge:nol-3-04.htm htm#P95_39230; 
see al.so infra 1:1-otes 58-64 and .so~c:ea cited therein. .. .. · 
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resolution establishing it

1 

and· even the name of the Triburial. 59 Durin~ its early history, it was 
' • , • • • ' • •, • • I 

valuable for 'the pUipose of the historical record for Trial Chambers -to gather evidence documenting . . . 
the overall course of the genocide and to enter findings of fact on -the basis of that -evidence. Trial, . 

~d App~al ·J~dgemen,ts t~ereby produced (while v~g as.~ ~e respons.ibility ·of p~cular· 
.a~c~se~) · have unanim~usly and decisively confirmed tl)e o·ccurreI).ce of ·g~~ocide in Rwanda, 60 

which has .-also been doC~(?llt~d b; countless books,61 scholarly articles,62 ~edia re~orts,63 U.N. 

reports and resolutions,64 national court decisions,65 and g~vemment and NGO repom.66 At thi~ 

stage, the.Tribunal n~ed no~ d~and further documentation. ·The fact ~fthe ~wa:ridan genocide is a 
. . ' , 

, .· part · of ~~rld history, a fact as cert~ as any other, a classic instance of a .. fact of common · 

kno\3/ledge" 7· 

36. .Notably,. the Trial' Chamber's .decisi~n· does not contest ~Y of this; . indeed, even the· 

Accused° have .not claimed that genocide· might not have occurred hi Rwanda in 1994. Instead the 

Trial Chamb~ provides two othe~, oddly oontr~dict~ry reasons not to take Judicial notice: fust. Ulat 
. . . 

wh~th.er genocide occurred 'is not _relevant to the case that the Prosecution must prov~; and second. 

~~at recogni~g it would intp;o~erly lighten the Prosecution's burde~ ~f proof.67 The ~t can b~. 

readily ·dismissed. : Whether gen.ocide occmred in.· Rwanda is .of obvious . relevance to . the . . . 
· ·Prosecution's case; it.is a necessary, although not sufficient, part of ~at case. Plainly. in order to 

sg See S/RES/155 (8 November 1994). · · , · · ··. · · · 
'° See, e.g., Aka_yesu Trial Judeement, para 126; T<ayishema & Ruzi.nda.na Trial Judgement, para 291; Muzema Trial 

· Judgement, para 316; Kayishema & Ruzindana Appeal Judgement, para 143; Semanza Trial Judgement, para 424. 
61 See,,e.g., G6rard l'nmier,· The Rwanda Crisisl959-.1994: flist.ory of a OeTZDCide (Hurst & Coµipany ~S);' Lintli .:.·-~ · ' 
Melvern, Conspiracy ro Murder: The Rwandan Genocide {New York: Verso, 2004); Saman.tha Power,~ Probkrrrjrom 
Hell: AJnuica .and tfie Age of Genodde (New Yorlc.: Basic Books,.2002), Alain Deste:xbe, Rwanda and Genocide in the· 
Twe:ntiellr Century (New Y:orlc. University ~ress, 1995); Alan J. Kuperman, The Limits of Humanilllrian lnterventw11: 
Genocide tn Rwanda (Brookings ln.stitntionPress, 2001); Romeo Dallaire, Shake Hands with the Devil: The Failure of 
Humanity in Rwanda (Carroll & G~ 2004); Philip Gourevitcb, We Wish to Inform You That Tomo"&w We Will Be 
Kille1J'With'OurFamilies(Picador, 1999). · .,, · .- . ·~·. : .:.t::....: . · · :· _: · · .. · · · · 
61 See, e.g., Peter Uvin, Prejudict1, Crisis, ~ Genocide in .f!:wanda, African Studies Review Vol:40, No. 2 (Sep., 
1997):"Helcn M. Hin.tjens, Exphrining the 1994 Genocide in Rwanda, The Journal of Modern African Studies (1999), 
37; Ilene Lemarchand, Genocide in the Great Lakes: Which Genocide? Whose Genocide?, African Studies Review, · 
Vol. 41, ~o.· 1 (Apr., 1998}; Paul J. Magnarcla, The .Background and Causes of the Genocide tn Rwanda, 3 J. Int'l 
Crim. Just. 801 (S~i.al Issue: Genocide hlRwand:l: 10 Yea.rs On), and nwnerous othe:rs. . • · · 
64 See, e.i., William D. Rubinstein, Genocide and Historical Debate, History Today, April 2004, Vol. S4 Issue 4, pp.--
36-38; Gabriel Packard, Rwanda: Census Finds 937,000 DC~d in Genocuk, New York Amsterdam News, 4/8/2004, 
Vol. 95 lssue 15, p . 2-2; BBC N~s, Rwanda: How the Oenocide Happen~, Thursday,. 1 April 2004, available ar 
http://uews.bbC..co.uld2/hi/a£rica/l288230.stm. . · . · · · 
66 Report of the Special Representative of the Commission on Human Rights on the Situation of Human Rights in 
Rwanda. AfS2/522, paras 3, 10; General ksembly Resolution on· the Situation of Human Rights In Rwanda, 
AIRES/49/206; General Assembly.Resolution on the Situation of Human Righ~ In Rwanda, AIRES/5~188., _ .•. , 
5

S See. e.g., Mugasera v. Canada (Minister of Cirizenshtp and fmmtgration) (2005] 2 S.C.R. 100; R v. Mihan({2.oas1 ·· 
NSWCCA 226;. Government of Rwanda v. Johnson, 366 U.S. App. D.C. 98; Mukamusoni v. Ashcroft, 390 F.3d 110; 
Ntaldru.timana V. Reno, 184 F.3d419. _. . , . · 

, &S Se~. e.g., United Kingdom Foreign and Commonwealth Office, C~',llltry Profiles: Rwanda, available at 
http:// 'WV:'W,fco.gov.uk/serrlet/Front?pagename-=OpenMarlcet/Xcelerate/ShowPage&c=Page&cid=l007029394365&a• 
KCc:nmtryProfile&aid=l020338066458; Fnnce Ministcre des Affaites Etrangeres, Presentation du Rwanda, available at 
http:/ /www.diploma~e.gouv. ft/fr/pays-zones-geo _ 833/~anda _3 7 4/presentation-du-rwanda _ 1270/politique-
interieu.re _SS 19 .hrml; Human Rights Watch. Leave None to Tell the Story, supra note 58. . . . ' . . ' . . . . 

' . . 
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convict an individual of genocide a Trial Chamber must_ collect evidence _of that indi"'{iqval's 1acts 

and int~t. But the fact of the nationwide . camp~gn _is relevant; it pr~vides th~ ~~'nteit for 

understanding the individti~'s actions. And, ~eed, the existence of the genocide may also provide 

rel~~ant context for other· c~ges ag~t the Accused, such as crimes· against hu~anity. It beats . ·. . . 
noting· that if ~e overall existen~e of gen~cide wer_e not relevant to _the charges against individuals, 

then Trial Chamber~ would not be permitted under Rule 89 to admit. evidence pertaining to it either. 
' . . . . 

Yet, as Mr. Nzirorera docwnents in his Response, they have consistently done so, and the Appeals 
Chamber has held that this ·is _pro~er. 68 · · , 

. 3 7. The second part of the Trial Chamber's reasoning h~ been addressed ·already ~ the context 

of Facts 2 and 5 above . . ~ the Semanza Ap;eal Judg~ment made clear, allowing judicial notice of . ' . . . ' 

a fact of common knowl~dge-even one that is an element ~fan offence, ~uch as the·existence·of'a . . ' ' . . ' 

''widespread or systematic~, attack--<loes·not lessen the Prosecution's burden of proof or violate the 
. ~ . .' . . ' . . , . 

procedural rights of the A.~c'us~d. ~ather, it ~rovides an altemative way that that burden can be 

'.satisfied, obviating the necessity to introduce evidence docume~ting what is already common 

knowledge. The Prosecution .must, of course, still iot;roduce evidence demonstrating that the 
' ' ' 

specific events alleged in the lndictrnent ~onstituted gen0cide and that th~ conduct and mental state· 

· of the Accused specificaUy make them cuipable _for genocide. ·The reasoning under Facts 2 and 5 . . . 
also dispenses with the objection. of the A~cused that ~e genodde characterization· is legal in 

nature; Rule· 94(A) does not pr~vide _the Trial Chamber ~ith discretion to refuse judicial notice on 
' . . 

this basis. In this respect the term "genocide" is not distinct from other legal terms used to 

characterize factual ~ituations, such as '~idespread or systematic" or "not of an Wt~~ti_op~ 
• • • <> • • I. 

nature", _which the A~peals Chamber in Semanza, already held to be subject'to judicial notice under 

. Rul_e 94(A).. 
···- · -.-.-. . . 

. . . 
38. For these reasons. the Trial Chamber erred in refusing to take judicial notice of Fact 6. 

ID. Judicial Notice of Adiudicated Fa~ts 

39. . Rule 94(B) of the Rules provides: 

"At the n:quest ofa party or proprio ·motu, a Trial Chamber, aftirr hearing the parties, may decide 
io take judicial notice of adjudicated facu or documentary evidence from other pt0ceed.ings of the 
Tribunal relating to the matter at issue in the cuxrentproceedings." 

67 Impugned Deci$ion, n,-,,..., 7. · •. 
~ ~-" . 

See'. e.g., A.kayesu Appeal Judge~ para. 262. 

15 
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. . . ' 

. . Talcing judicial notice of adjudicated facts under Rule 94(B) is a method of .achieving judicial . . . . . . . 
economy and harmonizing judgements of the Tribunal 'Yhile. ensuring the right of the Accused to a 

' ' , : 

fair, p~lic and expeditious trial.69
· 

40. Although governed by some of the same principles, judicial notice uoder Rule 94(B) is · 

different in nature from judicial notice under.Rule 94(A). Adjudicated facts are different from facts 

of co~~n kn~wledg~ (although there is .some overlap~ the categoI?es!. Th~ is no ~~r~m~· · 
that adjudicated foe~ be beyond.'reasonable dispute. They are facts that have be~ established in a 

proceeding between other parties· o~ the basis of the· evidence the parties to· that proceeding chose to 

introduce, in the particular ~ontext of that proceeding . . For this reason, th~y cannot s~ply be 

accepted, by mere virtue of their acc;;eptance in the first proceed~g; as cQriclusive in proceedings 

involving diffe~eilt parties wh~ have not had th~ chance to contest them. · · · 
. ' .. 

41. Thus, there are ~o crueial differences between· the two provisions. One, is built into the 

. Rule: whereas jwlicial notice wider Rule ,94(A) is mandatory, judicial notice under Rule 9~) is 
. • . t 

discretion~ry, allowing the Trial Chamber to determine which adj~dicated facts to recognize on the 
' . . . 

basis of a.careful consideration of the accused's-right to a fair and expeditious trial. The principles 
. ' . 

guiding and limiting the exercise of that discretion have_ been develop~ through jurisprudence and 

are discussed below. 

42. The second difference is esiabµ_sh~d by · the Tribunal's jurisprudence, and concerns the 

conseque~ces of judicial 'x:iotice: . ~herea! facts . noticed . under· Rule ?4(A) are ~tablished 
' . 

conclusively, those established under Rule 94(B) are merely presumptions that ma.y be rebutted by 
0

the defe~ce ~ith evidenc~ at .trial.70 The Appeals Chamber ·reiterates that judicial notice does not 

shift the ultimate bµrden of persuasion, whi~h r.emairu. with the P.rosecution. In. the case .of judicial 
. . . . -·- ·- . . •' · ~- . 

notice under.Rule 94(B), the effect is only to. relieve the Prosecution.of its initial burden to produce 

~viden~e on the point; the def enc~ m~; th~n put ·the poin~ into q~estion by introducing reliable and 

69 See Prosecuror v. Zelilco Mejakic, Cas~ Nor. lT-02-65-PT, Decision ~n Prosecution· Motion for J~dicial Notice · -
Pu.csuant to Rule 94(B), l Ai,ril 2004 ("Mejaki.c Judicial Notice Decision"), p. 5; The p,-~ecuror v. Momcilo Krajisnik, ·. 
Case No. IT-00-39-T, Decision on Thinl and Fourth Prosecution Motion for Judicial Notice of Adjudicated Facts, 24 
March 2005 ('Kraji.fnik Judicial Notice Dec~ion of24 March 2005''), pata. 12; Pros,curor v. Nrakirutimana et ar, 
Case No. ICfR.~96-10-T & lCTR-96-17-T, Decision on the Prosecutor's Motion for Judicial Notice of Adjudicated 
Facts, 22 September 200 I ('Ntaldro.timana Judicial Notice Decision"). para. 28; Pro,ecutor v: Dul/co Sikirica et al., 
Case No. IT-95-8-PT, Decision on Prosecution Motion for Judicial Notictt of Adjudicated Facts, 27 Saptcmber 2000, p. 
~ . 
70 See Prosecuto>- v. Slobodan Miloievic, ~e No. IT-02-54:AR735, Decision on the Prosecution's lnterlocutory 
Appeal against the Trial Chamber's 10 April 2003 Decision on Prosecution Motion for Judicial Notice of Adjudicated 
Facti, 28 Ocrober 2003 (:'Miloievic Appeal Decision on Judicial Notice''), pp. 3-4; Prosecutor v. Momir Nikolic, Case 
No. IT-02-60/1-A, Decisi.onon Appellant's Motion for Judicial Notice, 1 April 2005, paras iO--l l;·Prosecutor v. -' 
·uomcilo Krajfinik, Ca$e No. IT--00-39-PT,' Decision on Prosecution Motions for Judicial Notice and Adjudicated Facts 
and for Admission of Written Statements of Witnesses pursuant to Rule 92bfs, 28 February 2003 (" Kraji1nfk 
Decision''), para. 16. · 
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credible evidence t~·ttie contrary. This approach is consistent with practice in national jurisdictions: 

wb.er~as judiciai notice of fa.cts" of common knowledge may be tr~ted as conchisive,71
- the final 

.. · adj~dication of facts in judicial proceedings is t:reated as. c?nclusively bmding only, at most, on the 

. parties to those pr~ceedings (res Judicat~}.11 
. . . , 

43. Toe Prosecution sought judicial notice.under Rule 94(B) of153 adjudic~ted facts .. Toe Trial 

Ch.amber rejected this request in full, and the.Prosecution· appeals with respect to· 147 of the facts. . . ' 

The Prosecution, the Accused,. and the· Trial Chamber have ~ot proceeded in their a;nalysis _one by 
. . . . ~ . . . 

: on~ through ~hese facts, and_ ~e Appeals Chamber will not do so. either ... It .~ilf imrtead address the 
. ' 

· two maj ot reasons given l?Y the Trial Chamber for refusing to take judicial ~otice. and consider 

whether ·each constitutes ~ °legitimate reason to so refuse under Rule 94(B). . In doing so; the · 

Appeals Chamber bears in. ~d that "a Trial Chamber's ex'erc~ of discretion will only be 

overturned if th~ challenged decision was (1) based on an incorrect interpretation of governing law; 

(2) based on a ~at~tly fucorrect conclusion of fact; ~r (3) so unfair or·uru.-easonable as to constitute 

.·. an abuse of .the Trial Chamber's discr~tion".n The piecemeal analysis of each proposed 

adjudicated fact is a matter hest left to ~e Triai Ch~ber oh remand.74 

44. The Appeals Ch~ber will. thus· consider the Trial Chamber's conclusions that (a) certain 

.facts· implicate the gu.ili of th~ accused and ther~fore were not subject to judiciai notice;-_ and (b) . 

certain others were improperly taken out of context or combined to produce facts not actually . . . 

adjudicat~d. 'I)e· other reasons given by the: Trial Chamb~ for declining to ~e judicial notice of 

. other adjudicated facts· need not be considered_ here, _eith~r because they· have not been appealed by 

the Prosecution75 or b~ause, in the ~ase of Fact 153, the issue is rendered moot by the Appeals 

Chamber's disposition concerning the sixth "fact of comnion knowledge" ·above.76 

~ .. ... ... -... -
A. Facts Implicating the Guilt of the Accused 

45. Tho Tri~ qllamber ~clined to take· judicial notice of some facts because they "may go 

directly or indirectly to the guilt . of the Acc~ed, notably in reiati~n with th~ pleading of th~ 

• participation in a joint ·~riminal enterprise;',-77 The. ·prosecutiqn claims that the Trial Chamber's · 

-71 See R. v. Zundel, supra, para 166; Phipson on Ev:i.d.c:ncc, 16th cdir;ion, 3-03; Fed. R.. Evid. R.. 20l(g), 
72 See, e.g., Kajelijeli Appeal Judeement, para. 202. · · . . · · , 
73 Milosevic Appeal Deeision on Assigronent of Counsel, para, 11: IJizimungu Appeal Decision on Witness Protection 
Measures, para. 3. · ' · 
74 See MtloJevi6 Appeal ~cision on Judicial Notice, p. 3. · · · , , . 
15 See Prosecution Interlocutory Appeal, para. 5, declining to appeal the Trial Chamber's detennination that fucts 31-32 
couid 11ot be judicially noticed because evide11ee had already been il:Uroduced on· ~m, and that facts 75-78 could not be ' 

. ~udicially noticed because they were extracted from cases currently on appeal. See Impugned Decision para. 15. · · 
. 

6 Fact ,153 under "Adjudicated Facts" was proposed as an alternative to Fact 6 (existence of genocide in Rwanda) under 
"Facts of Common Knowledge". Prosecutiori's lntf:rlocutory Appeal, para. 4. · 
n .Impugne:d Decision, para. JS (citing faClS 1-30, ~3-:74, 79-~5, •and 111-152). 
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refusal to take judiciai notice oo'this basis amo~ts to' an "over-bro~ interpret_ation of principle that 

is at odd~ with the_ obj~ct and puq,ose" of Rule 9.4(B).78 I~·ex~l~ that that plll'pose is ~ecisety·to 

. enable the adjudication of an accused'.s criminal responsibility lil a more ~xpeditious way,- and that 

to categoncall~ ·exclude all fuidings relating to that resp~nsibility severely impairs the· att~ent of 

· th~t objecti:ve; every fact rel~v~t. to. a trial will ··bear "directly or_ ind4'ec~y" on 'ttre· accused'~ 
responsibility. 79 . 

46. · . Mr. N.ziror~ argues in response that the Trial Cb.ambet's reasoning was co~iste~t with 

that Qf other !CTR and ICTY Trial Chambers. which have ·c~nsistentl~ _declined to take judicial 

notice of facis b~aring on criminal ~esponsibility.80 lie and Mr: N~~~tse -~ach· furthe; argue 

that, in the context of joint crilllinal enterpri'se allegation~. facts relating to .. the existence of a joint_ 

criminal ~nterpris~ o~ the conduct of its members are directly related to the criminal responsibility 

of the 'accused. ~d th~s are not subject to judicial notice.81
. Mr. Karemera argu~s that to adopt the 

Pro~ecuti~~~s position would undencin~ the p~sumption'· of innocen~ ' by allowing. criminal 

responsibility.to be establis}?.ed withouteyidence.~ 

47. · As Mr. Nzirorera n~t~, in Sema:nza the Appeals Chamber made reference to the need to · 

ensure '"that_ the facts judicially ~oticed were not the basis for proving the. Appellant's criminal 

responsioility''. This reference was made in ~e c~ntext of a discussion· ·of Rule 94(A), and the 

Appeals Ch-~ber did no~ discuss the implications for Rule 94(B). hi both contexts, however, it 

.. re~s. th~ case that th~ practice of judicial_ notice m~st not· be allo;ed to circ~vent the . . . . 
presumptio~ of inn~ence and the defendant's 'right to a ~air trial, including his right to confront bis 

' . . . ' . . . ' . 
accusers. Thus, it would plainly ?e improper for facts judicially noticed to be the "basis for proving 

-_ the · Appellant's crlrrrinel respons.ibility": (in _the sense of being suffici~nt to establish 'that 

responsibility), 'and it is always necessary for 1:d'"ai . Cb.:&tnbero to take caie:ful consideration of the. 

p~esumptio~ 6,f innocence and the procedural rights ~f the ~cused. ·· 

71 Prosecution's Interlocutory Appeal, para. 48. . , · · , 
79 Prosecution's Interlocutory Appeal, para. 62. The 'Appeals Chamber notes that the Prosecution's Interlocutory 

. Appeal is confusing on this point, as iu paras 53 and 63 it appean to accept 1he Blogoj-evic. formulation. However, the 
. Appeals ~her understmds the Prosecution to be ar~ for a narrqw interpretation of the Blagojevrl formulati~ 
.essentially, excluding Oil!y facts th.it are sujfici~t to establis~ the accused's c:rirrimal responsibility. Se.e ibid. para. 63 

· ("Here, however, prQof, either by evidence or judicial notice, of the existence of a joi.nt criminal enterprise is not proof 
ofthc criminal respoasibility of the Accused, who must still be shoWu to bavc-panidpated in it."). . · 
~
0 

Nzirorera :Response, paras 13-24, citing Prosecutor v. · Bagosora, Case No. ICTR-98-41-T, Decisien on the 
. Prosecutor's Motion for Judicial Notice Pursuant to Rules 73, 89, and 94 (11 April 2003),p~ 61-62; Prosecutor v. 

Bizimungu et al.. Case No. ICTR-99-50• T, Decision <?a. the Prosecutor) Motion and Notice of Adjudicated FactS, 10, 
r:>ceembc:r 2004, para. 21; Prosecutor v. Blagojevic et al., ·Case No. ·IT ..02-60-T, Decision on Prosecution's Motion for 

. . Judicial Notice of Adjudicated FactnndDocumentary Evidence, l9 December 2003, paru 16, 23 (''Blagojevic 
Decision"); KrOJ'iinik Decision. · · • · . . 

· ' 81 ' ' • ' 
Nzirorcra Response, paru 25-29; Ngirumpatse Reponse paras 10-12. 

11 • ' • Karemera :Response, p. 5. , . , • · . . . ' . 
·.,• 
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· · 48. The Appeals Chamber, however, has never gone so far as· to· suggest· that judicial ~otice 

. . ' 
under Rule 94(8) cannot' extend to facts that "go directly, or indirectly" to the criminal responsibility 

• I • • 

of the accu~ed ( or that "bear" or 0 touch" thereupon). With due respect to the Trial Chamber; that · 
have ·s!J .con~ludcd,~3- the Ap~ctls· ~amber cannot agre~ with ··.this propositio~, "as its l~gic

1 
if 

consistently appli~d, would render Rule 94(B) a dead letter. ·Tue purpose of a: criminal trial is t~-
. adjudicate the 'crimi~al. resp~nsibility of the .accused. . Facts ~t are . not related, directly or . . . . . . . .. 

i?d~ectly, t~ that· crirrrina.J.,.responsibility are not reiev~t to the .question to be' adjudi~a~ed· at 'tnai, 
. a.ii~ .as noted above, 'thus ~y neither be established by evidence nor through judicial notice. 84 So 

judicial ~otice_ under R~ 9~(B) is in fact available ·only for adjudi~ated facts that bear, at l~ast in . 

. some respect, on the-criminal responsibility of the_ accused.8s 

49. How can this obse~~on be· reconciled with the presumption of innocence? First, as noted 

abo~e. j~icial notice under Rul~ 94(B) does not shift ·the . ultimate burden of ~ersuasion, but only 

the ~itial burde~ of productioii (the ·burden to produce credible and reliable evidence sufficient to 

bring ilie ·~atter into disput~). Analogousiy, in the context of alib~· evidence, 'for instan~, the 

. accused bears the burden of production with respect to a matter centrally related to the guilt of the 

accused; yet tbi; shift does .n'9t viol~te the;' pres~ption of innocence because, as ¢,e 1App'eals 

· -~b~r has repeateclly reco~ed, th~ p~osecuti~Ii ~tains the burden of proof of guilt be~onq a. 

r~asonable doubt. 86 
· 

50. Notwithstanding this point, there is· nonetheless reason · for caution in allowing judicial 
' . . . . . ' . 

notice under Rule 94(B) of facts that. are central to the ·criminal responsibility of_ the accus~-for 
. . . . 

ordinarily in crunina\. cases the burdens of production and persuasion · are on the prosecution. · 

Although the latter always remains on tlie prosecution. even shifting the former has .significant . . ' . . . , 

· -·,,.,,,..,_ ~,.,_LfilPlicaiim:.ts for the accused's· ·procedaral··rights, · in particular bis right'•to hear. antF\:otfrionrch&-- · ~~ · · 
' . . ' 

witnesses against him. 87 The, Appeals ·Chamber consider~ that as a result' an exclusion from judicial · 
' • + • 

~otice under Rule 94(B) is appropriate, b\J.t one narrower than that adopted by the Trial Chamber: 

judi~iaJ noti~e sho~ld not .be taken of adjudicated facts relating to the a9ts, · con~uct, arid ~'e~fa:1 ;t'ai~ 
of the accused. 

&l See supra note 77 (cases cited by Nzirorera. Response). 
st See supra note 29. .. · · • 
., In theory' there ls ooe exception to this statement: facts b~ruig OD the Tribwial. s jurisdiction but not ( wr~ctly or 
indirectly) o~ the accused's criminal responsibility u.uder intof'llll.tional law. such as the location oftheterritorial 
boundaries of Rwanda, or the Rwandan citizenship of a person accused of committing a.serious violation of'. . 
intcrD3tional humanitarian law in a neighbouring State. This category is quite limited, however, and it bas never been • 
suggested that the scope- of Rule 94{B) should be limited to such facts. · . 
16 See, e-K·, Kajelijeli Appeal Judgement, paras 40-4 I; Niyitegeka Appeal Judgement, paras 60-61. 
,in Stature of the Intematiorui.l Tnbunal, art. 20(c). For similar ~ns, Article 20(d), rcfcmng to the right ofthe accused 
to be. tried i? bis or her presence, is also implicated by the practice of resolving £acts fundamental to the guilt of the 
accused in othc:r trial.s ,wluire the accused is not present, . · . ' . ' . 

. Case No.: ICTR-98'-44-AR73(q 
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Sl. ·There are two reasons that this category of facts w.arrants complete exclusion. while other 

facts bearing less directly on the accused's criminal responsibility are ie:ft to th~ Trial Chamber's 

discretion. First, this interpretation of Rule 94(B) strikes a balance between the procedural rights ~f 
. •' . ' . . 

the Accused and the interest of expediency that is consistent with the one expressly struck in Rule 

92 bis~ which governs the proof (!f facts . other than by- oral evide~ce-another_ pt'ocedural . . . 

mec~ adopted . iargely -for the same pmpose as ~as Rule 94.n ·. Second, there is als~ a 

reliabiiit~ concero--nam~ly, there is reason to be particularly skeptical of fact_s adjudicated in othe~ . 

cases when·they bear specifically on the actions, omissio~ or.mental state of an individillll not on '. . . 
trial m those cases. As a general matter, the defendants in those other cases .;,,.,ould. have had 

significantly less incentive to contest those facts than th~y would facts related to their own actions; . 

indeed, in se>me ~ases such dcrfend~ts might affinnati;ely choo~e to allow blame to fall on an~ther. 

52. • · As to all other adjudicated facts re\atingto ~e criminal responsibility of the accused, it is for 

· the Trial Chambers, in the careful exercise of their discretion, to assess each particular fact in order 

t~ determine ·w~ctb.~r talcing- judicial notice of it-and th.us shiftin~ the bmden of producing 

evidence_rebutting it to the accused- is consistent with the accused's rights under the.circumstances 

of the case. This includes facts related to the existence ~fa joint crimiiiat enterprise and the 

conduct of its members other th.an the accused-and. more generally, facts r~lated to the conduct o( 

physical perpetrators of a crime for which the accused is being held ~riminaliy·responsible through 

so~e other ~ode of liability'. . Contrary to the contentions of Mr. Nzirorera ~d Mr. Ngiru:mpatse, 

there is a distinction between such f act.s and those related to the acts and· condu.ct of the accused 
, ' 

. themselv~. In the Galic case, in the context of Ruie 92 bis,"tb.e ICTY,Appea1s Chamber consid~red 

and rejected an argument simi\.ar to that raiseq by the Accused here: 

The ·appellant etnphasiseil"that·:F.:uro··,2" iii:rcA.-cI'ndes from··t:lre~procedure laid'· down···. ·. : · ... 
any written statement which goes to proo.( of the· acts and conduct of the accused as 
charged in the indictment. He says that, as the indictment charges the appellant with 
individual criminal responsibility - · · · . 

(i) . as having aided and abett~d others to c?mnrit the crimes charged, ani 
(ii) as the superior of his subordinates who committed those crimes, 

the acts 'and conduct of those others and of his subordinates .. represent bis.own acts~::· 
The appellant describes those '"others" as "co-perpetrators", and he says that the 
.. acts and conduct of the accused as charged in the indictment', encompasses the acts 
and conduct of the accused's co-perpetr~~s and/or subordinates. This argument :was 
rejected by the Trial Chamber. 

• 
11 Rule .92 bis (Jn paragrap~ (A) au!3, (D) limits ~sion of witness statements 1:11d tamscripts from other pr~eedings 
to matters "other than the acts and conduct of the accused as charged iD the indictment''. The Appeals Chamber has 
interpreted this pbr.ue as extending to the mental state of the accwed: See Prosecutor v. Galic, Case No. IT-98-29- ' 

. ·AR 73 .2, Decisio.n on Interloeutory Appeal Concerning Rule 92 bis (C), ·7 June 2002, paras 10-1 l ("Galic Decision"). 
' ' ' . . . ' . . 

20 
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The appellant's interpretation of Rule 92 bis would effectively denude it of ap.y real 
utility. That interpretation is inconsistent with both the purpose and the terms of the 
Rule. It confuses the present clear distinction drawn in the jurisprudence of the 
·Tribunal between (a) the acts and conduct of those others who commit the crimes for . 
which the indictment alleges that the accused is individually responsible, and (b) the · 
acts and conduct of the accused as ·charged in the indictment which establish his 
responsibility for the acts and conduct of those others. It is only a written statement 
which goes to proof of the latter acts· and conduct which Rule 92 bis(A) excludes 
from the procedure laid down in that Rule.89 

. . · .. . · 

. . ' ' 

· The Appeals Chamber considers this analysis equally applicable il1 the Rule 94(B) .context: · 
' ' ' 

. 53, · Thus, the Trial Chamber erred to ·ihe extent that it found that, under':Rule. 94(13), it' is . . . . . . . 
categoz:ically impermissible to take judicial notice of facts relating directly o:r indirectly ~o the 

d~f~ndant's guilt, including facts ~lated to the existence and .activity of~ joint criminal enteiprise.90 

. it· should instead assess the partfoular facts of which the· Prosecution seeks judicial notice to . . . 
determine (a) whether they are.related to the· ac~, conduct, or mental state of the Accused; and (b) if 

not, whether under the circillnstances of the ease admitting them will advance Rule 94(B)'s . . . ' 

_obj ectiye ·of expediency with~ut compromising the_ rights of the Accused. 
' , 

· · B. · Facts Taken Out of Context or lmproperly 'Combined 

54. · The Trial Chamber declined to take judicial notice of adjudicated facts 86 through 110 
. ' 

because ~ey were ''taken out of context and put togethe~ to build new facts which ha\'.e not been 

adjudicatedY91 The Prosecution contends that this was an' error in fact and in law, because the facts 

·. have bee~ adjudicated and because there is ·no legal re~uirement th.at facts be placed "in conte~".92 

' ' . 
It observes, stating five examples, that the adjudicated facts as set out in its .request for judicial 

.. :-~ ~.~~-rio"tice ,;.,ere drawn,-esseniially v~rbatim from other Triai·:J'ud~emerits.93 'Mi.~·Ngihfuip~tsere'$onds'•-'" ·-·- · ·· 
\ that the Trial Chamber'·s approa.ch was coITect because the ''facts.., at issue are not true facts but 

.instead subjective assertions not subject to judicial notice.94 Mt. Nziror~ra and Mr. Karemera do 

not respond sp_~dfic~Jl y to these arguments. 9s 

s,GalicDecision,parasS-9. · · · .· . · · ;'?·, .... : 
'° The Trial Chamber'5 stmcments on this point ar.e m fact somewhat v~aue; it is not entirely clear whether it intended 
to einbra.ce such a categorical rule or simply to excrc'iK its discretion as to thr; particular facts at issue. See Impu&0,ed · 
Decision, paras 14-15. However, givc:o the lack of any diseu5sion oftbc particular facts in the Impugned Da:ision, the 

· Appe3ls Charnbet \ITlderstands 'it to have, in essence, taken 'the former approach. 
· ,

91 .lmpu2DCdDecision, para. 15. . · 
·_
92 Prosecution', Interlo~tory Appeal, paras 64-65, · · 
95 Prosecution's lnterloCUIOty Appeal, paras 66-67. . . , 
9-1 Ngirumpatse Response, par.i. ~3. . . • . · · · 
95 

See Nzirorcra Response, para. 76 (deeming it unnecessary to respond as the facts iD question also related directly or . 
. .. illdu-ectly to the ~t of the accnsed);'l<aremera Respo~c. pp. 4.5_ 
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55. As to the legal error asserted b~ the Prosecution, the Appeals Chamber finds no error. A 

' , · 

Trial Ch~ber can and indeed must decline to take judicial ~otice of facts 'if it considers that the 

way they' are fomi.ulated-abstracted from the context in the judgement froin whence they cam.e-is 

. mislea~g' o-i in~on.si!!.~en:t wi_th the facts actually adjudicated in the c~cs in' -q~~tio~. _ A fact taken 

out of context in this way would n~t actually be an ''adjudi~ated fact" and thus is not subject to 
+ ' • ' . , • • 

, judicial notice unde~ Ru:1e 94(B). This is the principle that the Appeals Chamber infers that the 

Trial Ch~b-er m~ant to follow in its ~fusal to take judicial notice of facts "taken out of context", · 

' . 
56. :However,. because . of the lack of further explanation for its conclusion in the· Trial · 

Chamb~r's opinioii- ~d giv.e~ th~ exampl~ to. the contrary:provided in pangraph 67 'of. the 

· Prosecution's Interlo~utory Appeal, which need not be reproduced here-·· the Appeals -~b~ ~ . . . . . . 

not persuaded that an ·of.the facts in question were-taken ~ut of context, or improperly combined, in 
. . . ' . 

a way that m~e 'them ~nconsistent with the judgements fro~ which they were drawn. The Trial 

.Chamber ~hould reconsider the matter on remand and· provide an explanati~n fo~ its con~lusions. 

·. DISPOSi:TiON 

. 57: · . For the foregoing reasons, the Appeals Chamber 

l_JPBOLDS ·the P~osecution~s Interlocutory· Appeal in part, ~xcept as to Fact 1 _listed. under its 

Annex A; 

_DENIES Nzirorera's Motion; 

DIRECTS the Trial Chamber to take judicial notice under Rule 94(A) of the Rules of Facts 2, 5, 
. . ' . 

· . . and 6 li~ed u?dO: Anne,,c A of~ ~•T'.~}ntorlocutory A)l~•~l;:m:\ . . 

REMANDS this matter to the Trial Cliamber for further consideration of Facts 1-30, 33-74, and 79-

.152 listed under Annex B of the Pr~~utihn·s Interlocutory Appeal. in ·a ma~er consistent with 

this Decision. 

Done this l 6th day of June 2006 
At Toe Hague · · 
The Netherlands · 

·~---• ,._ Mohamed Shahabuddeen, 
.. ~~ · Presiding Judge 

- ~ 

. '• 

[Seal of the nbun~j . . 
'· .' 
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