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1. The Appeals Chamber of the International Criminal Tribunal for thc Prosecution of Persons

Responsible for Genocide and Other Serious Violations of International Humanitarian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Committed in the Territory of Neighbouring States, between 1 January 1994 and
31 December 1934 (“Appeals Chamber” and “Tribunal”, respectively), is seized of the
“Prosecutor’s I[nterlocutory Appeal of Decision on Judicial Notice (Rule 73(C))”, filed by the
Prosecution on 12 December 2005 (“Prosecution’s Interlocutory Appeal™).

L. Procedural History and Filings of the Parties

2, On 30 June 2005, the Prosecution filed before Trial Chamber III its “Motion for Judicial

Nofice of Facts of Common Knowledge and Adjudicated Facts™ (“Prosecution’s Motion”). In the
~ Motion, the Prosecution requested, pursuant to Rule 94 of the Tribunal’s Rules of Procedure and
 Evidence ( “Rules™), that the Trial Chamber take judicial notice of six purported “facts of common

knowledge”, as well as a further 153 purported “adjudicated facts” extracted from the Judgements

in the dkayesu, Kayishema and Ruzindana, Rutaganda, Kajelijeli, Musema, Nahimana et al,

Ndindabahizi, Niyitegeka, Ntakirutimana and Semanza cases.

3. In its “Decision on Prosecution Motion for J udicial Notiﬁe”,(“Imjaugned‘Dccision"), filed on
9 November 2005, the Trial Chamber took judicial notice of two of the six “facts of common
knowledge, took judicial notice of another “fact of common knowledge” in modified form, and
denied the remainder of the Prosecution's Motion. The Prosecution sought certification to appeal
‘the Devision in accordance with Rule 73(C) of the Rules. The Trial Chamber granted certification
in its “Certification of Appeal conceming Judicial Notice”, filed on 2 December 2005
(“Certification™). The Prosecution’s Interlocutory Appeal was filed accordingly on 12 December.]

4. One of the Accused, Joseph Nzirorera, filed “Joseph's ﬁzimrera's Motion to Dismiss Issues
of Interlacutory Appeal for Which Certification Was Not Granted” on 13 December 2005
(“Nzrorera’s Motion™), secking to confine the scape of the interiocutory appeal to the single issue
on which, Mr. Nzirorera argued, the Trial Chamber had granted certification to ‘appeal. The
Prosecution filed a response to this motion on 15 December 2005,% and Mr. Nzirorera filed a Teply
to this response on 16 December 2005.° In addition, on 16 December 2005, Mr. Nzirorera filed his

* Rule 73(C) requires a party to file is interlocutory appeal within seven days of the fling of a decision certifying the
appeal. Becausc Friday, $ Decernber 2005 was an official holiday ay the Tribmmal in Arusha, where the appcal was
ﬁled, the deadline was the following Moxaday, 12 December 2005,

Prose:uwr s Reply 1o Nzirorera's Response, 13 December 2005 (*Response to Nzirarera's Motion™).

? Reply Brief: Joseph Nzirorera's Motion tg Dismiss I[ssues of Interlocutory Appeal for Which Certification Was Not
Granted, 16 December 2005 (“Reply Supporting Nzirorera’s Motion™),

- . 1
Case No.: ICTR-98-44-AR73(C) . 16 June 2006
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: ‘Respondcnt's Bncf” (“Nzuorera s Response™ responding to the interlocutory appeal on its merits.
The Pmsecuhon filed its reply to this response an 20 December 2005. 4 ‘

5. In both its Rcsponse to Nz;.rorara s Motion and its Reply to Nz:lrorera s Response, the
Prosecution argues that it was meropcr for Mr. Nz::orera. to file both a motion to dismiss the
mtcrlocutory appeal and a separate response to that interlocutory appeal. It contends that a
respondent to an interlocutory appeal is entitled to only one response, into which should be ‘
incorpprated'any arguments for the dismissal of the appeal. The Prosecution asks the Appeals
Chamber to treat Nzirorera’s Motion, being the first filed, as his response, and thus to disregard

Nzirorera's Response.” Mr. Nzirorera has given no answer to these arguments.

6. The-Appeals Charmber agrees with the Prosecution that Mr. Nzirorera was only entitled to
file a single response. According to paragraph 2 of the Practice Direction on Procedure for the
Filing of Writter Submissions in Appeal Proceedings Before the Tribunal,® the response to an
interlocutory appeal filed as of right shall both “state whether or not the appeal is opposed and the
grouﬁds therefore” and “set out any objection to the applicability of the provision of the Rules
relied upon by the Appeliant as-the basis for the appeal”. That is, the response should both address
the merits of t_h;: appezal and include any procedural arguments for its dismissal. Nzirorera's Motion
set forth an objection 1o the applicability of Rule 73(B) of the Rules as a basis for the appeal, by

- contending that the appeal exceeds the scope of the cnrtiﬁcatioq granted under that Rule. Tt should
. have been included as part of the response. -

. 7. However, the Appeals Chamber nonethcless finds that it is in the intcrests of justice m the
exceptional cirsumstances of this case to consider the arguments raised in both Nzirorera’s Motion
and Nzirorera’s Response. This is for two reasons. Fi.rs.t, there may arguably have been a good
faith basis for Mr, Nzirorera’s counsel to believe {albeit wrangly) that the above-cited provision of
the Practice Direction did not apply to interlocutory appeals certified by a Trial Chamber, an issue
the Appeals Chamber had not previously decided.” In light of that fact, to set aside Nzirorera’s

* Prosecutor*s Reply to “Respondent's Brief of Joseph Nzitorera" Dated 16 December 2005, 20 December 2003
S“R:ply to Nzirotera’s Response™),
Sse Response to Nzrorera's Motion, paras 1-2; Prosecution’s Reply to Nzirorera's Reponse, paras 2-3,
¢ 16 September 2002 (*Practice Direction op Writien Submissions™). .
? The Practice Direerion on Writien Submissions distinguishes between appeals that lie “as cf right” and those thar lie
“only with the leave of a bemeh of three judges of the Appeals Chamber”, Appeals that have beea cerified by a Trlal
Chamber—pursuant to & procedure established by amendment to the Rules afier the Practice Direction®s issuance-—are
not specifically mentioned, but the Appeals Chawrher considers that, after the required certification has been issued,
- thoy lic “as of right”, in that they are authorized by Rule 73(B) of the Rules and the appellan: need not apply to the
Appeals Chamber for finther leave to file them. In any event, the provisions of the Practice Direction governing the
content of 2 response are the sarme for all categeries of interlocutnry appeal. See ibid. pares 2, 5.

2
Case No.: ICTR-98:44-AR73(C) - ‘ 16 Fune 2006
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Response cntlrely—and thus consider the ments of the issues raised on appeal without any

argumem from Mr. Nzirorera—would be a disproportionate remedy for the violation of the Rules,

8. Second, the Prosecution’s own appeal filing has violated the Practice Direction on the
| Length of Bricfs and Motions on Appeal, 8 which pro\;idcs m paragraph I(CH2)()(1) that the
“motion of a party wishing to appeal where appcal lies as of right will not exceed 15 pages or 4500

| words, whichever 15 greater.” In suhm.lttng a 28—pag= filing (plus appendxces), the Prosecution

- relies instead on paragraph I(C)(2)(d).” But that paragraph applies to cases in which the Appeals -
Chamber has cither ordered or expressly permitted the parties to file “briefs” on the merits of an

| interlocutory appeal—that is to say, where the Appeals Chamber has de'_tcrmined that the issues are

. sﬁfﬁciqntly complé:x to jusﬁﬂ submissions 10ngﬁr than those allowed by the ordinary provisions of
subparagraphs (2) and (c). Nci such ordér or leave has been granted in this case. Nong of the
Aceused has objected to the Prosecution’s appeal on this basis, which means that the Appeals
Chamber is not obligated to grant re]icf.“_} In light of the fact that the Accused have now all _
responded to the Prosecution’s appeal, the important issues r;ised by the appeal, 2nd the fact that—

" like Mr. Nzirorera—the Prosecution might conceivably have been confised by the apphcability of
the various provisions of ihclpracﬁce direction, the Appeals Cham‘tier determines that the fairest
approach 13 to accept the Prosecution’s Interlocutory Appeal as validly filed. Doing so provides
another reason that, in fairness to Mr. Nzirorera, the arguments in Nzirorera's Response should not
be disregarded, .

5. For the forcgbing rcésnns, the Appeals 'Chambér permim Mr, Nzirorera to separate the
. Tesponse authorized by paragraph 2 of the Practice Direction on Written Submissions into two
separate filings (Nzirorers’s Motion and Nzrorera’s Rr:sponse) and will thus consider the
arguments included in bath fmngs The Prosccuhon s TEpiies to these two ‘separate filings ave thus
also penmissible as they are, in essence, a two-part venuon of thc reply authorized by paragraph 3 of
that Practice Direction. The Appeale Charmber will not, however, consider the snbmissions
contained in Mr. Nzirorera's Reply Supporting Nzirorera’s Motion. There is no prow.smn in the
Practice Direction for further submissions by an appellee in response to the nppellaht’s reply, and

the above-discussed reasons do not provids & basis for permittipg Mr. Nzirorera to file one.

10.  The Appeals Chamber delayed its consideration of this appeal because it was awaiting the
responses of the other Accused, Edouard Karemera and Mathieu Ngirumpatse, both of which were

¥ 16 Seprember 2002,
? Prosecution’s Tnterlocutory Appeal, footnote 1.
%S¢ Rule's of the Rules.
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decision is dlscrcuonary* Rule 73 ma]ces 1o provision for interlocutory appeal as of nght16 The

Appeals Chamber has recognized that, as a corollary of the Trial Chamber’s discretion coucerning

. 'whether to certify an interlocutory appeal in the first place, it also has the discretion to Limit the

scope of the interlocutory appeal fo particular issues.” The Trial Chamber’s Certification thus

dictates the possible scope of the Appeals Chamber's decision. The Appeals Chamber is, therefore,
called upon to mterpret the scopr: uf the Certification.

- 14  Thetextof the Cerl:lﬁca.non is unfornmately less than crysta]lme on this point. In paragraph
3 the Certification acknowledges that the Prosecumn advanced “a number of issues . . ., all of.

which, it submits satisfy both criteria to mvokc an exercise of the Chamber’s d.I.SGIUUDﬂ under Rule
73 (B)” It procwds

4. One of the issucs raised by the impugned Decision which the Prosecution
submits satisfies the criteria to invoke an exercise of the Chamber’s discretion is
the Chamber’s refusal 1o take judicial notice of a mumber of facts, as adjudicated
facts, on the basis that they might go directly or indircetly to the glll].t of the:
Accused, notably in relation to the pleading of their participation in a joint

- ¢riminal enterprise. It submits that, if interpreted widely, no fact could be
judicially noticéd as, presumably, most facts introduced by the Prosecution will
g0 towards proving, either directly or indirectly, the gnilt of the accused.

5, The Chamber is of the view that this issue satisfies’ both criteria for
'ceru.ficatlon

FOR THOSE REASONS THE CHAMBER GRANTS cetification of an
1nterlocutory appeal under Rule 73(B) from the Chamber’s “Decmon on the
Prosecutor’s Motion for Tudicial Notice™, datcd 9 November 2005
No further reference is made to _t.he other issues regarding which certification of appeal was
requested. Thus, on the one hand, the rationale of the Trjal Chamber for certifying an interlocutory
appeal relies on ouly one issue; however, on the other hand, the disposition does not purport to limit
the certification to that issue. ' '

15. In the Appeals Chainbcr"s viev;v, although it.is plausible to read to the Certification as
limited only to one issue, it is more likely that the Trizl Chamber jntended no such limit. First, the
Trial Chamber explicitly referred i in paragraph 3 of its decision to the numbcr of issues” on which
 the Prosccuhon sought certification, ‘Tt would be strange for it then to proceed to diseuss one of
those i 1ssues in detail, and then simply to ignore all of the othef issues entirely—unless, that is, the

' This is in contrast to Rule 72(B)(1), which prmudcs for a right to mte:rlacumqr appeal of devisions on preliminary
motions concarning jurisdiction.

' 7 See Nyiramasukuko v. Prosecutor, Case No. ICI'R—98-42 AR73, Declsu:m on Pauline Nylramasuhuko 5 chuesr for
Reconsideration, 27 September 2004, Pars. 1.

18 Ceruﬁcatlon, paras. 4-5.

Case No.: ICI'R-98-44-AR73(C) 16 June 2006
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- Trial Chamber conmdered that its resolutmn of the ome issue made it unnecessary. 10 reselve the
athers because the one issue alone was enough to Jusufy cerhﬁcatwn of the entire appeal sought ‘
" Morcover, as the Prosecution observes,'® the reasoning given by the Trial Chamber for certification
concemed, as a ger.eral matte.r the potentlal usefulness of _]udaclal notice in, makmg the tnal )
proceedmgs more expedmnt this reasomng applied n:quully well to the other issues presented by the
Prosecution.”® In these cu'_cumﬂances, had the Trial Chamber intended simply to deny certification
on the other issues, for it o do so simply b}l,r omitting discussion of those issues, without a word of

explanation, might have nn afoul of the requirement that it provldc a reasoned basis for its
decmmn.

i6. It is not ﬂlogwal or impermissible for a Trial Chamber 1o grant certlﬁcatlon to appea.l an
enure decision on the basis of one issue which, in its view, satisfies the Rule 73(B) criteria. To the

- contrary, such an approach 1s consistent with the text of that Rule, which requ}r_es only that the Tnal
Chamber iaentify “‘an issué" satisfying certain criteria in ordcr‘t;:) certify interlocutory review of a

' ~ decision, but does not state that the review must be limited to the identified issue. Thus, although
the Appeals Chambe.r has found that the Trial Chamber can lnmt review to the issue(s) that it has -
found to specifically sa.t:sfy the Rule 73(B) criteriga, it is not obhgatcd to fio 50.

17.  This approach is consistant with Rule 73’s ohjective of advancing the fair and expeditious
conduct of the proceedings. Inteﬂdcutory_-a;ppcals under Rule 73 interrupt the continuity of trial
proceedings and so should only be allﬁwgd when there is a significant advantage to‘doing so——t];a_t '
is, when, in the Trial Chamber’s judgement, there is an important issue meriting immediate
rcsoluhon by the Appeals Chamber. But once one such issve is identified and an mtcr]ocutory

appcal 15 ceru.ﬁcd allowmg the Appeals Chamber to resolve related i issues at the same time may

e pasraise ikl | additional mmptlm and m.ay ultu'uately ‘serve the goals of- fairmness . and.

expeditipusness.

18. °  Mr. Nzirorcra a}gucs that {n a previous interlocutbry appeal that be brought in this case, the
Appeals Chamber coufined the scope of the certification to the issue expressly identified by the

Trial Chamber.” That situation, however, was different from the one presented here. As here, the
Trial Chamber had not specified whether the certification it granted to appeal 2 decision extended

* Reply to Nzirorera's Motion, para. 7.
. " See Certification, pamm. 5.

* 2" The Statte of the International Tribunal applies this mqmrementtn judgements on the merits, see Article 22(2), but
.the Appeals Chamber has also applied it to decisions on motions. See, e.g., Prosecutor v. Haradingf et of., Case No. IT-
04-84-AR65.2, Decision on Lahi Brahimaj®s Interlocutory Appeal Agaimst the Trial Chamber's Decxsum Denymg Hls :
Provisiona] Relcase, 9 March 2006, para. 10. '

2 Nzitorera’s Motian, paras 9-13, citing Dec;swn of [nterlocutory Appcuh chnrdl.ng Parhcipn.uon of Ad Litem
J‘udge.s 11 June 2004, .

- Case No.: ICTR-98-44-AR73(C) .16 June 2006
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. only to thc issue it dlscusscd (the competence of ad litem Judgcs to conﬁrm mdlchncnts) or also. 1o
an unmentioned issue (the sanctions it bad imposed against Mr. szarera s counse! for bringing the
| 'u.ndcrlym motion).” 2 So, as here, the Appeals Chamber was left to infer the Trial Chambcr s intent.
from its context and reasoning. -But there, it was clear from context that the Trial Chamber had not
meant to certify the issue of sanctions—for just a minute or two later, in the samg oral hearing, the
Trial Chamber rejected Mr. Nzirorera’s attempt 10 .appeal another sanction that hﬁ been issued
against counsel.’ It held that “an appeal against financial sancl:ions is not grounds for an
interlocutory appeal, in the sense that the decision to nnpose ﬁnanczal sanctions does not invelve an
‘issue that would s1gn1_ﬁcant1y aﬁ'ect the fair and cxpedltlous conduct of the proccedmgs or the
outcome of the trial, and the resohrtlon by the Appcals Chamber wil not materially advance the
proceedings. "4 light of that staternent, 1t was clear that the Trial Chamber did not mtcnd tn
o permit mtcrlocutory appeals of financial sanctions. Moreovur, the reasoning that the Tna] Chambcr
gave for permitting mter]ocptory appeal on the ad litem judges issue had no relation to the sanctions
issue. This is unlike thé position in the present case; here as noted above, the Trjal Chamber's
rationale for alloww.ng the Appeals Chamber to rcsolve the proper scope of judicial notice on an

' mlarlocutory basis apphe,d equally to all thc pam; of the Prosecution’s appeal.

19, Ndr do the other der:isions Mr. Nzirorera cites support his position. In Nyiramasuhuko v.
l Prosecutor,” the Trial Chamber had been seized of two separate requests for cértiﬁc,atic;n of appeal.
1t granted both'certifications in separate decisions. Etoneously, the Appellani later filed an appeal
* only with regard to one of the certifications, assuming that the Appeals Chamber would also rule on
the related issues certified in the other Trial Chamber decision. The Appeals Chamber, however,
_held that because no appeal had been filed concerning the second certification, it was not seized of
the second issue and could ziot rule on it In Prosecutor v. Bizimungu et al.;% thi Pi‘qse:cutor had
submifticd several fequests for réconsideration of dererce withess potection measures with regard
to each of the four accused. Three of these requesis had been denied by 1hlc Trial Chamber and
certification for appeal been granted. The fourth request was yet to be decided by the Trial
Chamber, The Appea]ls Chamber, in dcc:idjn.g the Prosecution"sl intcrlocutdry aj:j;:cal with regard to
the three reQueéts allréad); decided, unsu.rpriéingly held that it would be premature at that stage to
decide the issues raised in the fourth request. |

BT 7 Aprl 2004, p. 55.°
2 Ibid, p. 36.

% Case No. ICTR-98-42-AR 73, Decision on Pauline Nylmmasuhuko 5 Re:quast for Ru:ons:demuon 27 September
2004,

% Cage No. ICTR-99-50- ARTI, Decigion on Progecuiion Appeal of Witess Protection Measures, 16 November 2005
(“Bizimungu Appe-s.l Decigion en Witness Protection Measures“)
Case No.; ICTR-9844-AR73(C) T : © . 16 June 2006
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choos:ng not to adopt the Prosecution’s formulatmn nor, given that the Accused have not appealed,
need it consider whether it etred in conclud.mg that protected-group status was a fact of commion

knowledge. _TE: Prosecution’s Interlocutory Appeal as 1o this point is dismissed.
" Facts 2 and 5—The E;:sté;zce of Widesprend or S)Jstemlatic'.Azracks :
26.  As Fact2, the Prosecution sought judicial notice of the following:

The following state of affairs existed in Rwanda between 6 April 1994 to 17 July
1994: Therc were thronghout Rwanda widespread or systematic attacks. against a
civilian population based on Tutsi ethnic identification. During the attacks, some
Rwandan citizens killed or caused serious bodily or mental harm to personfs] -
perceived to be Tutsi. As a result of the attacks, there were a large number of deaths
of persons of Tutsi ethmic u:lenttty

The Trial Chamber declined the Prosecution’s request, stating that the notice sought conccmed “a
- legal ﬁndmg . which constitutes an element of & crime against hmna.mty The Prosecutor has an ‘

B obligation to prove 'the cx1stencc of such an attack whenever he alleges that a crime against

bumanity occnrrad The Cha.mber considers that judicial notice therefore cannot be takep of |

it  For' esse:ntnally the same reasons the Trial Chamber also refused to take judicial notice of
Fact 5, nametly: “Between 1 January 1994 and 17 July 1994 meanda there was an armed conflict
not of an mtemahona.l character.”®

27, The Pmsecution arpues on appeal that the Trial Chamber should have followed the Semarza
Appeal Judgément in recognizing these facts s being “of cammon knowledge”. In response, Mr.
Nzirorera argues that these facts were reasonably disputable and should be proved with evidence,

citing various pre-Semanza Tnal Chamber decisions declining to take judicial notice of them.”® He-

notes that in Semanza, unlike in this case, thc “widespread or syétémati_;:” nature l_':':;_‘j,]:__nc_atta_.cks had
not beex disputed by the'accused ¥ Mr. Nginmmpatse advances similar argurnents an'd adds that it is
N dlsputable whethcr the attacks were committed solcly apainst Tutsis and on the basts of ctbm-:uty

and whether the cunﬂmt was 1 fact non-international.*' Mr. Nzirorera and Mr. I{aremera both
-argue t.hat .the “widespread and systematic” and “non-international” charactenzaﬁons are lcgal
rather than factual in nature and are thus not subject to judicial notice. R

L33 Prosecutlon s Interlocutory Appeal,’ Anpex A, pare. 2.
* Impugned Decision, para. 9. ) '

c Y 27 Prosecution’s Interlacutory Appeal, Anziex A, pam. 53 sea Impugned Decislon, para. 11
% See Nzirorera Response paras 58, 61,62,

oM Nznorem Regponse, paras 66-68.
“ Ngirurmpatse Response, para. 7.

. ¥ Ngirurmpatse Reponse, para, 8.

.4 Karemern Repause, p. 4 Nzirorera Responsc paras 50, 52-53.

' 0 : .
.CaseNo-: IC’I’R-SIB'-M-AR?B(C) .- o o . -16 June 2006
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28.  The Appeals Chamber in Semanza stated: S

As these passages sugpest, the Trial Chamber struck an appropriate balance between
the Appellant’s rights under Article 20(3) and the doctrine of judicial notice by
ensuring that the facts judicially noticed were not the basis for proving the
Appellant’s criminal responsibility.” Iustead, the Chamber took notice only of
general notorious facts not subject to reasonable dispute, including, inter alia: that
Rwandan citizens were classified by ethnie group between April and July 1994; that
widespread or systematit attacks against a civilian populancm based on Tutsi ethnic™
identification occurred during that time; that there was an armed conflict not of an
international character in Rwanda between 1 January 1994 and 17 July 1994; that
Rwanda became a state party to the Convention on the Prevention and Punishment of
the Crime of Genocide (1948) on 16 April 1975; and that, at the time at issue,
Rwenda was a state party to the Geneva Conventions of 12 August 1949 and their
additional Additional Protoco! II of 8 June 1977. The Appeals Chamber finds that
these judicially noted facts did not relieve the Prosecution of its burden of proof;
they went only to the manner in which the Prosecution could discharge that burdeun
in respect of the production of certain evidence which did not ¢concem the acts done
by the Appellant. When determining the Appellant’s personal responsibility, the
, Tna.l‘:‘Clmnber re].led on the facts it found on the basm of the evidence adduced at
 trial.

29.  Thus, the Appeals Chamber has already held that the existence of wiclespre'ad or systematic
attacks against a civilian populaﬁon based on Tutsi ethnic identiﬁc_ation,l as we'];l as the.existence of
a mn—iptemaﬁona] armed conflict, are notorigus facts-not subject to rcesonable dispute. Therefore,
' the Trial Chamber was obliged to take judicia.l notice of them, since judicial notice under Rule
' 94(A) is nbt discretionary. Moreover, the reasons it‘geve for not deing so were. unfounded. 1t is
ﬁue that “widespread and systemetic attack apainst 2 civilian population” and “armed 'conﬂic'; not
. of an international character” are ph:ases with legal meanings, but they nonetheless deseribe factual
situations and thus can COIlSt]tutC “facts of common knowledge” The question is not whether a
. proposition is put.in legal.or layman 3 terms (so long as the terms are sufﬁc1enﬂy well defined such )
 that the accuracy of their application to the described simation is not reasonably in doubt). “ The
- ‘question 1s whether the proposition can reasonably be disputed. Neither the Trial Chamber nor any
of the Accused has demonstrated any reasoneble basis for disputing ﬁxe facts in question,

30.  Likewise, it is not relevant that these facts coﬁstitutc 'eleme_ilts of some of the crimes chargeﬂ o
~ and that such elements rust ordmanly be proven by the Prosecution. % There is Do exception to
Rule 94{A) for elements of offences. Of course the Rule 94(A) mechanism semehmes will
alleviate the Prosecution’s bu.rden to lntroduce cvidence proving certain aspects of is case. As the

Semnnza Appeal Judgement, para. 192.
“ For imsmange, it is routine for conrts to take judicial fatice of ﬂ:u: emtenec of a stite of war, deapitc the fact thzt such 2
descnpno:l has a legal meaning. See, e.x., Mead v. United Stases, 257 F. 639, 642 (U:S. 9" Cir. Ct. App. 1919); sec

alse infra note 46 (listing other examples of _]ud.mal notice jacorporating legal ::unecpts}
@ I.mpugned Decision, pares 9, 11.

. 1 : A
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“because that is not a fact to be proved: In the present case where the Prosccutor

alleges that the Accused are responsible for crimes occumring in all parts of Rwanda,

taking judicial notice of the fact that genocide has occurred m that country would
' appear to léssen the Prosecutor’s obhgatlon to prove his case

. 34, | On appeal the Prosecution argues that the occurrence of genomde in Rwanda in 1994 is a
umversally known far:t—as| evidenced by, inter alia, United Nanons and governmeut TEpOTLS,
: books news a.ccounts the Tribunal’s Junspmdence——and, aIthough not itself sufficient to
| support & genocide canviction, is certainly relevant to the context in which individual crimes are
charged. ™ It further argues that taking judicial notice of this fact would not be unfair fo the
' 'Accused or inconsistent wn!h the Prosecution’s burden of pmof * In respoa:nse MJ: Wgirumpatse
. argues that to talce jl.ld.ICIal notice of gcnomde would prcjudge the accusa.nons against the Accused
and violate thel.l' right to confront their accusers.” ‘Mr. Karemera argues that the e:ustence of
genocide is a 1cga.l determination i mappropnate for Judlczal notice, and that to take ]ud.lmal nouce of
it would violate the presumphion of inmocence, 5 Mr. Nzirorera contends that the Trial Chambcr :
: . correctly found that the cmsrtenc? of gcn.omdt_e was not relevant to the matters to be proven at tna],
that it‘ requ_irﬁ a legal conclusion; and that the practice of the Tribunal has established that it is a
" matter to b; proven mﬂ: evidence.® . . ‘ ‘
35. The Appeals Cham‘aef agrees with the Pi'OSccﬁﬁon:' the fact that genocidal ocoutred in
" Rwanda in 1994 sh-.;;u]d rlavc ‘been recoguized by the Trial Chamber az a fact of common
knowiedge. G‘UﬂDC‘lde ‘consists of certain acts, including killing, undertaken with ffie intent to
‘ dcstroy, in whole or in panj, a national, ethnical, racial or religious group, as such.”’ There is no
reasonable basis for a.nyonT to dnspute that, - clunng 1994 there was a campaign of mass killing

- intended to destroy, in wh.o|le or at least in very large part, Rwanda’s Tutsi population, which (as

jul:!icially noticed by the Trjal Chamber) wés'a_'_prqtgctcd group. That campaign-was, o a termible ... .. ;

degree, successful; althou | exact numbers may never be knowﬁ, the great majority of Tutsis were
"murdered, and many others were raped .or othermsc hﬂrmed.“ These basic facts were broadly
known even at the time of|the Tribunal’s cstabhshment mdeed reports indicating that genocide

occurred in Rwanda were a|key m;petus for its establishment, as reflected i in the Security Council

. *' Impugned Decision, para_ 7.
2 Prosecution’s Interlocutory Appeal, paras 14-15, 22-31
7 bid,, paras. 32-36, |
* Ngirarpaise Response, parss 5-6.
- * Keremem Respanss, p. 3. ' T
56 Nezirorera Response, paras 45-49, 50-54, and 56-60 rzsper.hvely . B
7 Statute of the International Tribunal, art. 4¢2).
% See, e.g., Human Rights Watch, Leave None to Tell the .S‘mr)- Genacide in Rwanda, Hurnan nghrs Watch Report

March 1, 1999, Introductipn, available at http://www hrw, o.rg!repurts.f’l 999»‘rwmdafG=nul-3-04 hem WowP9S_39230; _
" see also infra notes 58-64 and sources cited therein,

‘ Lo 13 , :
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resolu’uor. estabhshmg lt and even the name of the Tnbuml 39 Dunng its early history, it was
valuable for the purpose of the historical record for Trial Chambers to gather evidence documenting
the overal! cpmse of 1]1(_3 genocide and to enter findings of fact on -thf.- basis of that evidence. Trial -
and Appe.al Judgements thereby produced (while varymg as. to the respomsibility of particular
' _ac::cﬁscc_l)li:ave unam'mﬁusly and decisively confirmed the oceurrence of genocide in Rwanda,®
" which has ‘also been docuxﬁe.nted b); countless books,® schofarly articles,® media rei:orts S UN.
reports and resolutions,** national court demsmns and government and NGO reports At this
stage, thc Tribunal need not dema.ud further documentanon ‘The fact of the Rwandan gcnoc1.de isa

L part " of world lustor)', a fact as certam as any other, a classic instance of a “fact of common '
lcnowledgc )

w o es b _am _# - 'f,
™ e - 4
. . 3

36. ~ Notably, the Tnal Chambcr s decision’ does not contest any of this; indeed, even the'
- Accused have not claimed that genocide might not have ocourred in Rwanda in 1994 Instead the
Trial Chambet prowdes two other, oddly corrtradmtory reasons 1ot to take judicial notice: first, that
-whether genomde occurred is not relevant to the case that the Prosecution must prove; and second,
that rwogmnng it wou]d mpmperly lighten the Pmsecutmn s hurden of proof. ¥’ The first can be_
: ‘readJ.ly dlsnusscd ththcr genoc:de oceurred in Rwanda is of ohvious .relevance to the
"Prose:cunon s case; it isa necessary, although not sufficient, part of t];lat case. Plainly, in order to |

® -, Sea S/RES/155 (8B Navember 1994)

% See, e.g., Akayesu Trial Judgement, para 126; Kayukema & R::zwiana 'I‘m.l .Tudgcmcnt, para 281; Muzema Tdal
.Tudgem:n‘r, para 316; Kayishema & Ruzindana Appeal fudgement, para 143; Semanza Trial J'udgemcnt, para 424
. % See, e.g., Gérard Prunier, The Rwanda Crisis1958-1994; History of o Genocide (Hurst & Company I995); Lifda' &7 -
Melvem. Conspiracy to Murder: The Rwandan Genocide (New Yark: Verso, 2004); Samantha Power, A Problem _ﬁ'om’
Hell: America.and the Age of Genoeide (New York: Basle Books, 2002), Alain Destexhe, Rwanda and Genoclde in the
Twentisth Century (New York University Press, 1995); Alen J, Kuperman, The Limits of Humanitarian Intervention:
Genocide in Rwanda (Brookings Instinition Press, 2001); Roméo Dallaire, Shake Honds with the Davil: The Failure of
Humanity in Rwanda (Carroll & Graf, 2004); Philip Gourgvitch, We W‘uh 0 Infam You That Tomnow He Will Be
K;I!ea‘ With Our Families (Picador, 1999). - .
® See, ¢.g., Peter Uvin, Prejudice, Criris, and Genocide in Rwanda, A.&u:an Studies R.e!dcw VoL 40, No 2 (Sep., -
1997); Helen M., Hintjens, Explaining the 1994 Genocide in Rwanda, The Journal of Modern African Studics (1999),
37; Rene Lemarchand, Genncide in the Great Lakes: Which Genocide? Whose Genocide?, African Stadies Review, -
Vol, 41, No.'1 {Apr., 1998); Paul J, Magnatelln, The Background and Causes of the Genocide in Rwanda, 3 J Intl
Cnm. Just. 801 (Special Issuz: Genocide im Rwanda: 10 Years On), and mumerous others. . - '
% See, e.g., Willidra D. Rubinstein, Genocide and Historical Dabate, History Today, April 2004, Vol. $4 Issus 4, pp.—-
36-38; Gubricl Packard, Rwanda: Census Finds 937,000 Died in Genoclde, New York Amsterdam Nows, 4/8/2004,
Vol. 95 Issue 15, p, 2-2; BBC News, Rwanda: How the Genocide Happened, Thursday, 1 A.prﬂ 2004, ava:lable ar
http.ffnews Jbbe.co. u.b"i!/h:fa:ﬁ-ma} 1288230 stro,
® Report of the Special Representative of the Commmsmn on Human Rights on the Situstion of Human Rights in
Rwanda. A/52/522, paras 3, 10; General Assembly Resolution on the Situation of Human Rights In Rwanda,
A/RES/49/206; General Assembly. Resolution on the Sinuation of Human Rights In Rwanda, A/RES/54/188.  _ .
 See, e.g., Mugasera v. Canada (Minister of Citizenship and Immigration) [2005) 2 S.C.R. 100; R v. MiﬁantIZOOS]
NSWCCA 226; Government of Rwanda v. JohAnson, 366 U.S. App. D.C. 98; Mukamusoni v. Asherefr, 390 F.3d 110
Nra.hrutimnna v. Remo, 184 F.3d 419,
. s See, eg., United Ki.ngdom Forelgn and Commnnwalﬂ: Office, Cnu::l.try Profiles: RW'::III.diL, available at
-, httpfiwww.fco.gov. uk!smleﬂ?ronf’pagmmeﬂpenMarkeﬂXnelmmehawPnge&c—Pagc&mdA007029394365&-
KCnuntmeﬁJe&md—l 0620338066458, France Ministérs des A ffaires Etﬂn"éres, Présentation du Rwanda, available at
http:/forww.diplomatie. gouv. fi/f/pays-zones-gea_833/rwanda_374/presentation-du-rwenda_1270/politique- '
interlenre_551 9.hrml;IHl:|.m.an ;h'ghts Watch, Leave None to Tell the Story, supra nowe 58, )
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convict an md1V1dual of genomde a Trial Chanlber must collect evidence of that individyal’s acts

"~ and mlent But the fact of the nationwide  campaign 15 relcvant it prowdes the context for |
understandmg the individual’s actions. And, indeed, the existence of the genocide may also provide
relevant context For other chm'ges agamst the Accused, such as cnmes ‘against humanity. It bears .
noting’ that if the overall existence of genc_mde were Tiot rr:lcvant 1o the charges agamst md1v1duals, ‘
then Trial Cﬁmﬁberé would. not be ﬁermitted under Rule 89 to admit evidence pertaining to it erther.

Yet, as Mr, Nzirorera docu:ments in ]lIS Rcsponsc, they have conmstcntly done so, and the Appeals
Chambc.r has hcld that th15 is propm-

'37.  The second part of the Tna.l Chamber’s reasomng has becn addressed already in the context
of Facts 2 and 5 above, As the Semanza Appcal .Tudgcmcnt made clear, allowing judicial notice of -
a fast of comIuon h'lowledgc—cvm one that is an element of an offence, such as the- exmtence of'a |
“mdcspread or systemafic” attack—does’ not lessen the Prosecutlon s burden of proof or wolate the

 procedural rights of the Accusod Rather, it provides an alternative way that that burden can be
satisfied, obviating the necessity to introduce evidence documenting what is already common
knowledge. The Prosecution :mﬁst, of course, still muoduce evidence demonstrating that the
specific events alleged in the Indictment constituted genocide and that the conduct and mental state
‘of the Accused spectfically make them cuipabie' for genocide. The rea.s;miug under Facts 2 and 5
also dispenses with tﬁé objection. of the Accused that I1_;he genocide characterization is legal in
nature; Rule 94(A) does not provide the Trial Chamber with discretion to refuse judicial notice on
this basis. In this respéct th;;, term “genocicfe” is not distinct from other legal ‘termos used to
charactcnze factual situations, such as “widespread or systematic” or “not of an mtcmatlonal

nature”, which the Appeals Chamber in Semanm already held to bc subjcct to jud1c1a1 nunce unde-r
- Rule 94[A)

38. For tliese reasons, the Trial Chamber érred in refusihg to take judicial notice of Pact 6.

IIL. Judicial Notice of Adjudicated Facis
39. . Rule 94(B) of the Rules provides:

“At the request of a party m'lpmpn'a moiu, a Trial Chambet after hc'anng'-'l:h: parties, may decide
to take judicial notice of adjudicated facws or documentary evidence from orher pmceed.mgs of the
Tribunal relating ta the mattcr at iszue in the current pm::eaimgs

& Impugned Decigion, para. 7. .
See e.g, Akaye.i‘u Appcal Judgcnx:nt. para. 262,

_ 15 _ - ‘ .
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.. Taking Jw;hclal notme of ad]udlcatcd facts under Rule 94(B) is a method of achieving )udmal,

economy and harmonizing judgements of the Tribunal while, cnsunng the nght of 1he Accused to a
: fair, pubhc and expeditious trial. é.

40. A.lthough govcmed by some of the same pnnmplcs, _]uchmal notice under Rule 94(B) is
dJﬂ’erent m nature from judicial notice under Rule 94(4A). Adjudmated facts are different from facts
of common knowledgc (although there {s some ovérlap in the categuncs) There is no rcqmremem' '
that ad_;udlcated facts be beyond reasonable dispute. They are facts that have been established in a
proccedmg between other partzes on the basis of the evidence the paItlcs to that proceeding chose to
introduce, in the particular context of that proceeding. . For this reason, they capnot simply be
accepted, by mere virtue of theix a.cccptancc in the first proceedmg, as cons;luswe In proceedings
mvulvmg different parties Who have not had the chance to contest them

41, Thus, there are two crucial differences between the two provisionsl Oue.is built into the
‘Rule: whereas judicial notice under Rule 94(A) is mandatory, judicial nctu:e under Rule 94(B) 15
dlSCl’etIOIlary allowing the Trial Chambcr 10 determine which ad_]udxcated facts to recognize on the
basis of a careful consideration of the accused’s: nght 16 2 fair and expeditious trial, The pn.nc:ples

~ guiding and limiting the exercise of that discretion have been devélopc_d fhrou_gh jurisprudence and

are discussed below.

42, The second difference is esmbhsh:d by the Tnbunal s jurisprudence, and concerns the
conscqucnces of judicial no'qce " whereas facts noticed under Rule 94(A) are established
conclusively, t.hose. established under Rule 94(B) are merely presumpnnns that may be rebutted by
‘the defence w1th evidence at trial.”® The Appeals Chamber reiterates that judicial notice does not
shift the ulnmatc bu.rden of persuamon, which remaine with the Prosecution. In the casa of Judlclal

notice under Rule 94(B), the effect is on.ly to relieve the Prosecu.'tmn of its initia) burden to produr:e
ewdence on the poiny; the defence may then put thc point into queshon by mtroducmg rehable and

% Se¢ Prosecuror v. Zeliko Mejakié, Case Nor, 1T-02-65-FT, Decision on Prosecution Motion for Fudicial Notice .
Pursuant to Rule 94{B), 1 April 2004 (“Mefakit Tudicial Notice Decision™), p. 5; The Prosecutor v. Momeilo Krajiinik,©
Case No. IT-00-39-T, Decision on Third and Pourth Prosccution Motion for Judielal Notiee of Adjudicated Facts, 24
March 2005 (“Xrafignik Judicial Notce Decision of 24 March 2005™), pare 12; Prosecuror v. Ntakirutimana et al.,
Case No, ICTR-96.10-T & ICTR-96-17-T, Decision on the Prosecutar's Moton for Judiocial Notice of Adjudicated
Facts, 22 September 2001 (“Ntakirutimana Judicial Notice Decision™), pard, 28; Prosecuior v; Dufko Sikirica et ol
Ca.sc No. IT-95-8-PT, Decision on Prosecution Maotion for Judicial Notice of Adjudicated Factg, 27 Scptermber 2000, p.

.S'ee Prosecutor v, Slobodan Milaievié, Ca.se No. IT—02 -54-AR.73.5, Decision on the Prosecurion’s Interlocutory
Appeal against the Trial Chamber’s 10 April 2003 Decision on Prosecution Metion for Judicial Notice of Adjudicated
Facts, 28 Ocrober 2003 (“Milofevic Appeal Declsion on Judicial Nodce™), pp. 3-4; Prosecuior v. Mamir Nikolié, Casc
No, 1T-02-60/1-A, Decision an Appellant's Motion for Judicial Wotlcs, 1 April 2005, paras 10-11; Prosecuior v. ¥
‘Momtilo Krajtinik, Case No. TT-00-39-PT, Decision on Prosegution Motions for udicial Notice and Adjudiceted Pacis

and for Admission of Written Swtements of Witnasses punumt to Rule 9255, 28 Febmary 2003 (“Krajitnik
Decision™), para_ 16. . _ .

: 16 LT ‘ . -
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crcchble evidence to the cnrm'ary This approach is consistent with practu:e in national jurisdichions:

whcrcas _]U.dlCla.l notice of facts of common knowledge may be treated &s conclusive,” the final
K adJudJcahon of facts in judicial proceedings is trl:ated as concluswcly binding only, at most, on the

_pamas to those procccdmgs (res fudicata)™ = . . o R

43; The Prosecution sought Judxmal notxce under Rule 94(3) of 153 adgud;cated facts. The Trial

Chamber rejected this request l.n fiull, and the Prosecution sppeals with respect to 147 of the facts.

The Prosgcutmn, the Accused, and the Trial Chamber have not pracepded in their analysis one by -
: one through tlhcse‘ facts, and the Appeals Chan_ﬁber will not do so either... It \i’ill'instead address fhe
" two 1major reasons glven by the Trial Chamber for refusing to take ]udlclal notice. and COIISIdcr

whether each constitutes a legitimate reason to so refuse under Rule 94(8) In doing so, the’
' Appea].s Chamber bears in mind that “a Trial Chamber’s exercise of discretion will only be
" overtumned if the cha]lmged decision was (l) based on an incorrect mtelpretauon of governing law;
(@ basedona patently mcon'ect conclusion of fact; or {3) so unfair 6r umeasonable as to constitute
.an abuse of the Tnal Chamber’s discretion”.”” The piecemeal analysis of each pmposed
| adJ udicated fact is a matter best left to the Trial Chambcr ohi remand.”™

a4.  The Appeals Chambelr will fhus corisider the Trial Chamber’s conclusions that (a) certain

facts implicate the guilt of the accused and therefore were not subject to judicial notice; and (b)

certain others were improperly takcn out of context or combined to produce facts not actually

adjudmatcd. The other reasons given by the Trial Chamber for declining to take judicial notice of

_other adjudicated facts need not be considered here, cithér because they have not been appealed by

thc Prosecution” or because, in the case of Fact 153, the issue is rendered moot by the Appcals '
| Chamhcr s disposition conceming the snxth “fact of commou knowledge” above

A. F acts Imp.’icaring the Gm'lr of the Accused

. 45, The Trial Chamber declined to take judicial notice of some facts because they “may go
‘ directly or iﬁdircctly to the guilt of the Accﬁhcd, notably in relation With the pleading of therr
. participation in a joint ‘criminal entcrpns e””! The 'Prosccuthn claims that the Trial Chamber’s -

M SeeR v. Zundel, supra, pama 166; Phipson on Evidence, 16th cdition, 3-03; ch. 28 Ev;d R_20%(g),
See e.g., Kajeljjeli Appeal Judgement, para. 202, -

™ Miloievié Appeal Decision on Assigrment of Cm.mse], para, 11 Bizimungu Appe.al De.cmun on Witness Protection
Mensures, pars. 3. :

ki See Milodevid Appeal Decision on Judicial Notlee, p. 3.
?3 See Prosecution Interiocutory Appeal, para_ 5, declining to appeal the Trinl Chamber's d.ctcr.mmal:mn that :I:'act.s 31-32
could not be judiclally noticed because e\udense had already been introduced on them, and that facs 75-78 could nor bc '
. ]’udmnlly noticed becausc they were extracted from cases curremtly on appeal. See Inpugned Decision para. 15. )
Fact 153 under “Adjudicated Facis’ was proposed as an slternative to Fact 6 (ex:stenr.:e of genocide in Rwanda) under
“Facts of Cormmon Knawledge”. Proaecution’s Tnterlocwtory Appeal, pars. 4,
Impu,gncd Declsmn, para. 135 (citlng faers 1-30, 33-74 79-85, -and 111-152)

) ) ) 17 .
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refusal to take JudJCIEI nofice on tlus basis amounts to an “over-broad mtcrpreta.hon of prmmplc that
is at odds with the ‘object and purpase“ of Rule 94(B) ® It explains that that purpose is precmely to
enable the ad]udaca.tmn of an accused’s criminal responsibility in & more expedmous way, and that
to categotically exclude all ﬁndmgs rclalmg to that responmbﬂlty severely irapairs the attainment of .
' that objective; every fact relqvap_t to.a trial will “bear “directly or mduect!y“ on fhe dccused’s |
responsibility - | | -

46 M. Nmorcra argues in TSSpONse tha.t the Tnal Chambet’s reasomng WaS conmstcm with
" that of other ICTR and ICTY Trial Chambers, which have conmstcntly declined to take judicial
notice of facts bearmg on criminal TESPOI:LSIblhty He and Mr. Ngmlmpatsc each further argue |
that, in the context of joint criminal enterprise -a]]egahorus, facts relating to‘ the existence of a joint |
criminal énterprisé or the conduct of its members are directly related to the cn.mmal responsibilitly
of the 'ac'cused and thus are not subject fo judiciai notice.*" - Mr. Karemera argues that to adopt the
'Prosccuuam 8 p051n0n would undermine the presumption of innocence by allowmg cmmnal
respousmlhty to be cstabhshcd without eyidence.*

A -
i ..b ‘

' 47. . As Mr. Nzirorera notes, in Semanza the Appeals Chamber made reference to the need to
ensure ° “that the facts judicially noticed were not the basis for proving the Appellant’s criminal
responmbLhty”. This reference was made i n the context of & discussion of Rule 94(A), and the
Appe'als ('Zﬁ‘am'ber did nof discuss the implications for Rule 94(B). In both contexts, however, it

-_remaiﬁs the case that the practice of judicial notice must not be allowed to circumvent the N
prssumpton of innocence and the defendant’s Tight toa fair trial, including his nght to confront his _
accusers, Thus, it would plainly be i unproper for facts judicially noticed to be the “basis for proving
-the Appellant’s criminal respons1b1hty“- {(in .thc sense of being sufficient to establish ‘that
Iresponsibility) and it i always recessary for Tiind Chatnbcr‘ to take carefit cons1dcra.t10n of the’
presumption 6f innocence a.nd the procedural rights of the accused.

n ™ Prosecution's Interiocutory Appeal, para. 48. '
™ Prosecutloa’s Interlocutory Appu], para, 62, The Appeals Chamber notes that the Prosecition’s Inter]mumry
. Appeal is confusing on this point, as in paras 53 and 63 it appears to accept the Blago;ewr.: formmulation. However, the
_Appeals Chamber understands the Prosecunon to be arguing for s namrow interpretation of the Blagojev!d formulation—
esscntially, excluding omly facts that ; are syfficient to estgblish the accused’s criminal responsibility. See ibid, para. 63
- ("Here, howsver, p‘roof either by evidence or judicial notice, of the existence of a joint criminal enterprise is not pmof
of the criminal responsibility of the Accused, who must still be shown to have participated in iL™).
 Nzirorcra Response, pams 13-24, citing Prosecutor v. Bagasora, Case No. ICTR-98-41-T, Decision on the
. Prosecutor’s Motlon for Judicial Notice Pursuant to Rulss 73, 89, and 54 {11 April 2003), paras 61-62; Prasecutor v,
Bizimungu et al, Case No, ICTR-99-50-T, Decision gn. the Prosecutor s Motion and Notice of Adjudicated Facrs, 10,
Docember 2004, para. 21; Pratecutor v EZaga_;ewc ef al,, Case No.-IT-02-60-T, Decision on Prozecution’s Motion fur
. Judicial Notice of Adjudicated Facts and Dommenury Ev:dt:nca. 19 December 2003, paras 16, 23 (“Blagcy evié
Dacmon"'), Krajiinik Decision
¥ Nzirorera Responae, pares 25-29; Ngmm:upm: Reponsl: paru 10—11
2 Karemera. Response, p 5. '

s ) . . . - - ... ) "_ 18 : ‘ b.{ . i - ‘-u
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- 48.‘ The Appeals Chamber, however, has never gone s0 far as to suggcst that judicial notice -
under Rule 94(]3) cannot extend to facts that “go directly or indirectly” to the criminal responsibility
of the a.ccused (or that “ear” or “touch” thereupon). With due respect 10 the Trial Cllambcrs that
have 'so concludcd % the Appeals Chamber cannot agrec with this pmposmun as its loglc 11‘
consistently apphed, would render Rule 94(B) a dead letter. ‘The purpose of a criminal trial is to

' ad3ud1catc the ‘criminal. responsibility of the .accused. - Facts that are ot related, dlrectly or -
mdj.rcctly, to that criminal rcsponsibﬂlty are mot relevant to the question to be adJudlcated at tnal

i and, as noted above, thus may neither be established by evidence nor thruugh Jud1c1a1 nohcc So _
Jud.mal notlce under Rule 94(.8) is in fact available anly fcur adjudicated facts that bea: at least in -

. some respect, on the eriminal responsibility of the aceused.®

. 4. Hov;r cén this observation be reconciled with the prcsumption of innoccuce'? First, as noted

i above, ]'U-d-lCla-l notice under Rule 94(B) does not shift the ultimate burden of pcrsuaswn, but only

the initial burden of pmducuon (the burden to produce credible and reliable evidence sufﬁclnt to

~ bring the marter into dispute). Analogously, i the context of allbl evidence, for mstancc the

~ accused bears the burden of production with raspect to a matter centrally related to the guilt of the

'accused, yet t]:us shift does not violate the premlmptlon of innocence because, ag Ihc Pq:rpea]s

‘ Chambcr has repeatedly rocogmzed, the pmSecunon retains the burden of proof of guﬂt beyond a

rf:asonable doubt¥

50. Notwnhstanﬂmg t]us pomt there is nnnemeless reason for caution in allowmg judlc1an
notice under Rule 94(B) of facts that arc central to the criminal rmponmblhty of the accused—for

. ordmanly in criminal. cases the burdens of production and persuasmn are on the prosecution. *
_ A.Ithough the latter always remains on the prosecution, even shifting the former has s:gmﬁcant

P e, *—m:phcaﬂm.s for the accused’s proceduml rrghts in partlcular his right'to hear " and tnﬁﬂﬂn‘THE"—"' T

witnesses against hm1.m The Appea]s Chamber considers that as a result an exclusmn from judieial
notice under Rule 94(13) is appropriate, but one narower than that adopted by the Tna] Chamber:
Juchclal notice should not be taken of adJuchcatcd facts relating to the acts, conduct, and micntal .statc

of the accused.

. ™ See supra note 77 (cases cucclbmeorern Rulponse)
Lo See supra note 29
© ™ In theory, thers ls one exccpuun to this statermnent: facts beanng on the Tribunal's Jl.msdl.ctlon but oot (dm:cﬂy or
indirectly) cn the accused’s criminel respansibility wuder international law, such as the location of the territorial
boundaries of Rwanda, or the Rwandan ¢hizenship of & pexson accused of commltting a sérious violation of, :
inlernational Inmanitarlen law in 8 neighbouring Sizte, This category is quite ]muted., l:owever, and it has never been -
suggested that the scope of Rule 94(B) should be limited to sach facts. . '
Sce, e g, Kajelijeli Appeal Judgement, paras 40-41; Miyitegcka Appeal Tudgemant, pa.ras 60-61.
" Sttt of the International Tribuasl, urt. 20(c). For similar reasons, Article 20(d), refoming to iba right of the accused

to be; tried in his or her presence, is also impliceted by the pracuce ofresolwn,g facts ﬁmdmnnntzl o thue guilt of the
accused in other tna.ls whare the gccused is mtpre.sant R .
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51.'. “There are two reasons that th}s catego:r}' of facts warrants complete exclusion, while other
facts bearing less duecﬂ}' on the accused's eriminal responsibility are left to the Trial Chamber’s ‘
discretion. First, tlns mterprelanon of Rule 94(B) strikes 2 balance between the pro::edurﬂl rights of
the Accused and the interest of cxped;cncy that 1§ cous:stent with the one expressly struck in Rule - '
92 b:s which governs the proof of facts. othe.r than by oral evidence—another procedural
mechamsm adopted {argely for the same purpose as was Rule 948" Second, thers is also & :

‘ reliahility cOneem—nmnely, thete is reason to be parb.cul.arly skcpncal of facts adjudicated in other .
cases when they bear gpecifically on 1he actions, omssmns, or mental state of an mdl\l'ld\lal not on

.. trial in those cases. As a general matter, the defendants in those other cases would have had
signiﬁcantly less incentive to _coﬁteet those facts than they would facts related to their own actions;
indeed, in some cases such defendants might affirmatively choose to allow blame to fall on another.

52, Asto all other adjudicated facts relating to the criminal responsibility of the accused, it is 1"01-
the Trial Chambers, in the careful exercise of ﬂleif discretion, to assess cach particular fact in order
to determine 'wh'eﬂ:le'r taking: jndicial notice of it—and thug slﬁiftiné the burden of producing
evidence rebuttmg it to the accused—is eonsment with the accused’s rights under the circumstances
of the case. This includes facts related to the existence of a joint cnmmal enterprise and the _
. cnnduct of its members other than the accused—and, more generally, facts related to the conduct, of .
phymc.al perpetrators of a crime for which the accused is being held cnmmally re.spoumble through
some other mode of heblhty Contrary 1o the contennons of Mr. Nzirorera and Mr. Ng::umpar.se
there is a dlstmctmn between such facts and those related to the acts and conduet of the accused
. themselves. In the Gali¢ case, m the context of Rule 92 bis, the ICTY Appeals Chamber consjdered
and rej ccted an argument similar to that ratsed by the Accused here: |

The 'ap‘pellant emphasiscs'-'t}mt-ff&}c'ﬁ' iT.rEﬂ:i'ndss f.l'O'ITI" lirc!’proccdme lai¢-dowm = - -
. any written statement which goes te proof of the acts and canduct of the accused as
charged in the indictment. He says that, as thc indictment c.harges the appellant with
individual criminal responsibility -
(i), ashaving aidcd and abetted others to commit the crimes chargcd and
(i) as the superior of s subordinates whe commirted those crimes, -
. the acts and conduct of those others and of his subordinates “represent his.owr acts®”"  °
The appellant describes those “others” as “co-perpetrators”, and he says that the -
“acts and conduct of the accused as charged in the indictment” encompasses the acts
and conduct of the accused’s co-perpetratars andfor subordma.tcs This argument was
rqectcd by the Trial Chamber, :

. Rule 92 bis (In paragraphs (A) and (D) limits edmission of wimess statements and transeripts from otlier proceedings
10 matters “other than the acts and conduct of the aceused as ¢harged in the indictment”., The Appeals Chamber has
* interpreied this phrass as extending to the mental state of the accused, See Prosecutor v. Galié, Case No. IT-98-29.
" . AR73.2, Decision on Interlocutory Appeal Conecrning Rule 52 bix (€), 7 June 2002, paras 10-11 (“Galié Declsion™).
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55, Asto thc lcgal error asserted by the Prosecution, 1.he Appeals Chamber finds no error. A

Trial Chamber can and indeed must dec].me, to take judicial notice of facts'if it considers that the

way they are fomlulatcd—abstracted from the context in the Judge:ment from whancc they came—is
‘ mlslcamng or mconmstsnt with the facts actually adjudicated i in the tases in qusstwn A fact taken

out of context in this way would not actually be an * dJudmated fact” and thus 15 not subject to
+ judicial notice u.nder Rule 94(B) This is the prmclple that the Appcals Chamber mnfers that the
_Tnal Cha.mbcr meant o follow in 1t5 refusal 1o take }udmlal notice of fagts “taken out of context™,

56. 'However because of the lack of further explanation for its conclusion in the Trial-
Chaxnbt:r 5 opiniori—and glVEﬂ the examples to the comtrary prowded m paragraph 67 of tha

' Prosccunon s Interlocutory Appeal which need not he reproduced here~—the Appeals Chamber is |
not persuaded that all of the facts in qucstlon were taken out of context, or improperly combined, in
a way that made’ them mcmmstent with the Judgements from which they were drawn. The TnaI

Chamber should reconsider the matter on remaid and provide an explanation for its conclusions.
. DISPOSITION
' .57 * _For the foregoing reasens, the Appéa]s Chamber

UPHOLDS the Prosecuhon g8 Interlocutory Appcal in part except ag to Fact 1 hsted imder its
An.nex A ' '

_DENIES Nz:iror&ta's Motion;

Dl'RECTS thc Trial Chamber to take Judmal notl.ce lJIldEI' Rule 94(A) of the Rules of Facts 2, 5
- and 6 hstud under Annex A of the Pmsecuh, u’s Interlocutory Appesl; and

mcmns this matter 1o the Trial Chatnber for further consideralic':ﬁ of Facts 1-30, 33-74, and 79-
152 listed under Annex B of the Prosecut: on’s Interlocutory Appeal, in a manner consistent with
this Decision. '

Done this 16" day of Jine 2006 . WLt
At The Hague R, . Mohamed Shahabuddeen,
The Netherlands o Pres:dmg Judge ‘
[Seal of the Tribunal]
) . : . 2 T ‘ :
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