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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the “Tribunai),

SITTING as Trial Chamber II, composed of Judge Asoka de Silva, Presiding, Judge Taghrid
Hikmet and Judge Seon Ki Park (the “Chamber”);

REING SFISED OF Nzuwonemeye's “Motion for Request of Cooperation from the
Government of Belgium Pursuant to Article 28 of the Statute” filed on 18 May 2006 (the
“Motion™);

NOTING that the Prosecution has not filed a response;

CONSIDERING the Statute of the Tribunal (the “Statute™), and the Rules of Procedure and
Evidence (the “Rules”), in particular Article 28 of the Statute and Rule 54 of the Rules;

HEREBY DECIDES the Motion on the basis of the written submissions filed by the
Defence pursuant to Rule 73(A) of the Rules.

SUBMISSIONS OF THE DEFENCE

1. The Defence for Nzuwonemeye requests the Chamber to issue an order for
cooperation and assistance of the Government ol Belgium in order to facilitate an interview
with Major Maggen and Colonel Joseph Dewez.! The Defence wishes to interview the
individuals concerned about various issues related to their role as UNAMIR (United Nations
Assistance Mission for Rwanda) soldiers in Rwanda in 1994, including (a} their perception of
the events in Rwanda in 1994; (b) their perception of the milltary situation in Rwanda and the
role of the UNAMIR,; {c) the meetings they attended on 6 and 7 April 1994 with the Rwandan
senior military officers; (d) the death of the 10 Belgian UNAMIR soldiers on 7 April 1994;
and (e) the murder of Agathe Uwilingiyimana, former Prime Minister of Rwanda.

2. The Defence submits that it has received a letler from the United Nations Assistant
Secretary General for Legal Affairs indicating that the United Nations has no objection to the
meeting and interview, provided that the questions asked do not concern “(i) information that
was provided in confidence to the United Nations by a third person or State or (ii) what
happened during closed meetings or informal consultations of the Security Council or (iii)
information the disclosure of which would place anyone’s life in danger.”

3. The Defence submits that on 2§ November 2005, it wrote to Belgium’s Minister of
Defence to provide the team with the contact details of the former UNAMIR soldiers named
above and for authorization to meet with them.* On 4 January 2006 the Defence received a
letter from the Minister of Delence of Belgium forwarding the request to the Ministry of
Justice.” On 10 February 2006, the Dcfence received a letter from the Ministry of Justice
denying its request to interview Major Maggen and Colonel Dewez, on the ground that the
Ministry considers Article 28 of the Statule to only apply to requests made to a State by the

Prosecmtoror by the Tribumal, and therefore the Defence request could not be granted.” The
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Ministry, however, indicated that this request would be granted, upon an Order of the
Tribunal.’

4. Finally, the Defence submits that it is not fully aware of the nature and relevance of
the testimony of these prospective witnesses and therefore it is in the interests of justice to
allow the Defence to meet Major Maggen and Colonel Dewez to assess their potential
testimonies.”

DELIBERATIONS

5. The Chamber recalls that Article 28 of the Statute imposes an obligation on States to
“cooperate with the International Criminal Tribunal for Rwanda in the investigation and
prosecution of persons accused of committing serious violations of intermational humanitarian
law.” Article 28 (2) provides a non-e¢xhaustive list of the types of cooperation or assistance
which the Tribunal may seek from States. According to the jurisprudence of the Tribunal, the
Chamber’s power under Article 28 may include any request or order the purpose of which is
to assist the Tribunal in its mandate.” In addition, the Chamber recalls Rule 54 of the Rules
which enables it to issue any orders it deems necessary for the investigation, preparation or
conduct of the trial at the request of either party or proprio motu. Acting under Article 28 and
Rule 54, the Chamber has recently issued four orders for State cooperation in the instant

i
case. 0

6. The Chamber further recalls the jurisprudence of the Tribunal to the effect that the
party seeking an order under Article 28 must, to the extent possible, specify the nature and
purpose of the assistance sought from the requested State, as well as its relevance to the trial.
1t must also demonstrate that efforts have been made to obtain such assistance, and that these
efforts have been unsuccessful."”

7 The Chamber notes that the Motion'? specifies the nature of the information sought,
as well as its relevance to the trial. Annex 2 to the Motion demonstrates that the Defence has
made reasonable efforts to obtain the assistance of the Government of Belgium by requesting
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authorization to meet with the former UNAMIR soldiers in question. The Chamber further
nates that Annex 3 to the Motion demonstrates that the Defence efforts have been
vnsuccessful. The Chamber therefore concludes that the criteria for pranting an order
requesting cooperation under Article 28 have been met, Additionally, the Belgian authorities
have indicated their willingness to comply with such a request, provided that it is in the form
of an order issued by this Tribunal.

8. Furthermore, the Chamber agrees with the ad-Aoc Tribunals’ jurisprudence thal when
the Defence is not fully aware of the nature and relevance of the testimony of a prospeclive
witness, it 1s in the inferests of justice to allow the Defence to meet the witncss and assess his
testimony. "’

9. However, in issuing the order for cooperation, the Chamber is mindful of the fact that
the Umted Nations Assistant Secretary General for Legal Affaits consented to the proposed
meetings based on a number of conditions.

FOR THE ABOVE REASONS, THE CHAMBER
GRANTS the Motion;

RESPECTFULLY REQUESTS the Government of the Kingdom of Belgium to give its full
cooperation to allow the Delence team for Nzuwonemeye to meet with and interview Major
Maggen and Colone] Dewez, ai a place convenient to all the Parties;

ORDERS that during the meetings, the Defence shall not ask any questions relating to:
(1) information that was provided in confidence to the United Nations by a third
person or State;
(11) what happened during closed meetings or informal consultations of the Security
Council; and
(iii)  information the disclosure of which wauld place anyone’s lifc in danger;

DIRECTS the Registry to transmit this Order o the relevant authorities of the Government
of the Kingdom of Belgium; to collaborate with the Defence for Nzuwonemeye in the
implementation of this request; and to report back lo the Chamber.
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