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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the "Tribunal"), 

SITTING as Trial Chamber II composed of Judge William H. Sekule, Presiding, Judge 
Arlette Ramaroson and Judge Solomy B. Bossa (the "Chamber"); 

SEISED of Ntahobali's "Requete en extreme urgence d'Arsene Shalom Ntahobali ajin 
d 'obtenir la certification d'appel de la decision intitulee ' Decision on Kanyabashi's Oral 
Motion to Cross-Examine Ntahobali Using Ntahobali's Statements to Prosecution 
Investigators in July I 997,'" filed on 19 May 2006 (the "Motion"); 

CONSIDERING the Decision on Kanyabashi's Oral Motion to Cross-Examine Ntahobali 
Using Ntahobali's Statements to Prosecution Investigators in July 1997, issued on 15 May 
2006 (the "Impugned Decision")~ 

HAVING RECEIVED the 
1. "Reponse de Joseph Kanyabashi a la Requete en extreme urgence d'Arsene Shalom 

Ntahobali ajin d'obtenir la certification d'appel de la decision intitulee 'Decision on 
Kanyabashi's Oral Motion to Cross-Examine Ntahobali Using Ntahobali's Statements 
to Prosecution Investigators in July 1997,"' filed on 22 May 2006 ("Kanyabashi's 
Response"); 

ii. "Prosecutor's Response to the Motion of Arsene Shalom Ntahobali for Certification 
to Appeal the Decision on Kanyabashi's Oral Motion to Cross-Examine Ntahobali 
Using Ntahobali's Statements to Prosecution Investigators in July 1997", filed on 23 
May 2006 ("Prosecution's Response"); 

iii. "Replique de Arsene Shalom Ntahobali a la Reponse de Joseph Kanyabashi a la 
Requete en extreme urgence d'Arsene Shalom Ntahobali ajin d 'obtenir la certification 
d 'appel de la decision intitulee 'Decision on Kanyabashi's Oral Motion to Cross
Examine Ntahobali Using Ntahobali's Statements to Prosecution Investigators in July 
1997,"' filed on 25 May 2006 ("Ntahobali's Reply to Kanyabashi"); and 

1v. "Replique de Arsene Shalom Ntahobali a la Prosecutor's Response to the Motion of 
Arsene Shalom Ntahobali for Certification to Appeal the Decision on Kanyabashi 's 
Oral Motion to Cross-Examine Ntahobali Using Ntahobali's Statements to 
Prosecution Investigators in July 1997," filed on 26 May 2006 ("Ntahobali's Reply to 
the Prosecution"). 

CONSIDERING the Statute of the Tribunal (the "Statute") and the Rules of Procedure and 
Evidence (the "Rules"), specifically Rule 73 (B) and (C) of the Rules; 

NOW DECIDES the Motion, pursuant to Rule 73 (A) of the Rules, on the basis of the 
written submissions of the Parties. 

SUBMISSIONS OF THE PARTIES 

Defence for Ntalwhali 

1. The Defence for Ntahobali moves the Chamber for certification to appeal the 
lmpugned Decision. Certification is sought with respect to the use of Ntahobali's statements 
to the Prosecution investigators in 1997 during Ntahobali's cross-examination. 
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2. The Defence submits that the Chamber erred in law regarding several issues1 

and that it raised three additional legal issues, namely, whether a voir dire proceeding should 
be held to ascertain that Ntahobali's statements were properly taken; the scope of the use of 
Ntahobali 's statements at this stage of the proceedings; and their admissibility. 2 According to 
the Defence, these questions would significantly affect the fair and expeditious conduct of the 
proceedings or the outcome of the trial, and their immediate resolution by the Appeals 
Chamber may materially advance the proceedings.3 

3. The Defence argues that the question of admissibility or use of a prior 
statement of an accused is important and affects the fairness of proceedings because of the 
Accused's fundamental rights as guaranteed under the Statute and the Rules. These rights are 
affected by the Impugned Decision.4 Jt is undeniable that the credibility of an Accused's 
testimony is at the very core of the trial.5 Further, it is equally undeniable that the use of prior 
statements by opponents to assess the credibility of the Accused is likely to affect the 
outcome of the trial.6 

4. The Defence relies on several decisions. In Muvunyi, the Trial Chamber held 
that the admissibility of evidence the Prosecution wished to use and which the Accused 
consistently denied, would have an impact on the rest of the trial, and that the decision thus 
regarded a question likely to affect the fairness and expeditiousness of proceedings.7 This 
Decision also held that an immediate resolution by the Appeals Chamber might advance 
proceedings, especially because of the impending evaluation of this evidence in the context of 
the Judgement.8 In the Ndindiliyimana et al. case, it was determined that "admitting 
documents with an unknown and possibly incriminating content into evidence may affect the 
fairness of the proceedings and the outcome of the trial".9 Trial Chamber 1 of the 
International Criminal Tribunal for the Fonner Yugoslavia (the " ICTY") in Halilovic held 
that the admission of the Accused's interview had a bearing on the fairness of proceedings, as 
well as on the outcome of the trial, because it involved a number of the Accused's statutory 
rights. This decision also determined that ail immediate resolution by the Appeals Chamber 
would materially advance proceedings and therefore granted the Motion for certification.10 

5. The Defence submits that the admissibility or the use of Ntahobali's prior 
statements may also concretely advance proceedings, as it affects and will affect the 
Accused's defence strategy through defence exhibits introduced by other accused, 

1 The Motion, para. 12. As the Defence for Ntahobali indicates in its Reply to Kanyabashi, para. I 7, that the 
errors in law have only been pointed out for reasons of judicial rectitude, and that Kanyabashi' s response in that 
matter is not relevant to the question of certification, the Chamber deems it unnecessary to reproduce either the 
alleged errors in law or the Prosecution's or Kanyabashi 's arguments. 
2 The Motion, para. 13. 
J l'ho MolioR, p11re. 14. 
~ The Motion, para. 15. 
5 The Motion, para. 16. 
6 The Motion, para. 17. 
7 The Motion, paras. 18-19, quoting Prosecutor v. Muvunyi, Reasons for the Oral Decision on Muvunyi's 
Motion for Certification to Appeal the Chamber' s Decision of 26 April 2006, 12 May 2006, para. 8. 
1 The Motion, para. 20, quoting Prosecutor v. M11vunyi, Re·asons for the Oral Decision on Muvunyi's Motion for 
Certification to Appeal the Chamber's Decision of26 April 2006, 12 May 2006, para. 9. 
9 The Motion, para. 21, quoting Prosecutor v. Ndindiliyimana et al. , Decision on Bizimungu's Motion for 
Certification to Appeal the Chamber's Oral Decision of 2 February 2006 Admitting Part of Witness GFA' s 
Confessional Statement into Evidence, 27 February 2006, para. 12. 
10 The Motion, para. 22, quoting Prosecutor v. Halilovic, Decision on Motion for Certification, 30 June 2005, p. 
2. 
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considering the sometimes contradictory and incompatible defence strategies. This is 
particularly true with regard to the large number of witnesses which are yet to be heard in the 
course of all defence cases, and who are likely to aim at contradicting the Accused's former 
statements or his testimony in this respect.11 

6. Finally, and subsidiarity, the Defence submits that even if the criteria for 
certification have not been met, the importance of the question within the context of the 
Butare proceedings, where several Accused made statements when they were arrested, would 
justify the Chamber to order certification to appeal proprio motu, so that the Appeals 
Chamber determines these fundamental legal issues as a question of general interest. 12 

Kanyabashi's Response 

7. The Defence for Kanyabashi requests the Chamber reject the Motion, as the 
conditions set out in Rule 73 (B) of the. Rules are not met. 

8. The Defence agrees that the admissibility of extra-judiciary statements of an 
accused made to persons of authority may have an impact on the fairness of proceedings, as 
has been held in the Halilovic case, 13 where the Appeals Chamber quashed the Trial 
Chamber's decision which had admitted into evidence an extra-judiciary statement of the 
Accused made to Prosecution investigators.'4 However, the Defence alleges that Halilovic 's 
reasons were more serious than Ntahobali's.'5 Further, not all decisions regarding the 
admissibility of such statements are subject to interlocutory appeal. 16 Regarding the Afuvunyi 
Decision cited, the Defence submits that its context is different in that it addresses the 
admissibility of evidence after the close of the Prosecution case. 17 

9. The Defence submits that none of Ntahobali's reasons are likely to affect the 
fairness of proceedings, because the Impugned Decision takes into account all of his 
arguments and demands the respect of Art. 20 of the Statute and Rules 42, 43, and 63 of the 
Rules. Further, the Chamber rejected the argument that a co-accused is bound by the rules on 
the admissibility of a statement18 and held an informal voir dire proceeding by ordering the 
respect of the rights of the Accused. Therefore, the Impugned Decision does not involve an 
issue that would significantly affect the fair and expeditious conduct of the proceedings, or 
the outcome of the trial. 19 

10. The Defence submits that it is equally difficult to see how an immediate 
resolution of the Appeals Chamber may materially advance the proceedings, since the 

11 The Motion, para. 24. 
12 The Motion, para. 25. 
13 Kanyabashi's Response, para. 6, quoting Prosecutor v. Halilovic, Decision on Motion for Certification, 30 
June 2005. 
14 Kanyabashi's Response, para. 6, quoting Prosecutor v. Halilovic, Appeals Chamber, Decision on 
Interlocutory Appeal Concerning Admission of Record of Interview of the Accused from the Bar Table, 19 
August 2005. 
is Kanyabashi's Response, para. 6. 
16 Kanyabashi's Response, para. 7, quoting Prosecutor v: Halilovic, Decision on Prosecution Request for 
Certification for Interlocutory Appeal of' Decision on Motion for Exclusion of Statement of Accused •, 25 July 
2005. 
17 Kanyabashi's Response, para. 8. 
18 Kanyabashi's Response, para. 9, quoting the Impugned Decision, para. 18. 
19 Kanyabashi's Response, para. 9. 
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Impugned Decision Jimited the use of the statements to challenging Ntahobali's credibility 
and it is not clear how his testimony or the statements may be contradicted by witnesses Jed 
by the co-Accused.20 

11. The Defence submits that Ntahobali ,must have raised the argument that the 
Chamber could proprio motu grant certification to appeal knowing that his arguments were 
weak.2 1 It recalls that the Chamber clearly stated on 9 May 2006 that it was not going to 
address hypothetical issues.22 With regard to the statements the other accused allegedly made, 
the Defence points out that the Chamber does not have any information about their nature and 
the conditions under which they were made.23 

Prosecution's Response 

12. The Prosecution submits that the Motion should be dismissed, as it does not 
meet the criteria for certification set out. in Rule 73 (B) of the Rules24 and is without merit in 
law or fact.25 It argues that the Impugned Decision complied with Ntahobali's rights under 
Art. 20 of the Statute and Rules 42, 43, and 63 of the Rules.26 

13. The Prosecution recalls that the Chamber held that "certification of an appeal 
has to be the absolute exception when deciding on the admissibility of the evidence[ ... ] it is 
the responsibility of the Trial Chamber, as triers of fact, to determine which evidence to 
admit during the course of the trial" ?"-7 

I 4. The Prosecution submits that the Chamber as the trier of fact is invested with 
inherent powers in its dispensation of justice under Rules 54, 73 bis (B) (v), 73 ter (B) (iv), 
89, 95, and 98 of the Rules. The Prosecution stresses that the Appeals Chamber held in the 
Halilovic case that " the Trial Chamber[ ... ] had the discretion to admit the record, at least so 
long as doing so did not violate any specific restrictions outlined in the remainder of the 
Rules nor the principle of Rule 89 (B) requiring application of the rules of evidence which 
will best favour a fair determination of the matter before it and are consonant with the spirit 
of the Statute and the general principles of law".28 

15. With regard to the interviews of other Accused, the Prosecution argues that 
the Chamber should not allow Ntahobali to appeal a matter that is not before it. While the 
Chamber may make orders suo motu, it is submitted that the instant case does not require 
such order.29 

2° Kanyabashi's Response, para. 10, quoting the.Impugned Decision, para. 82. 
21 Kanyabashi's Response, para. 11 . 
·22 Kanyabashi's Response, para. 12, quoting Prosecutor v. Nyiramasuhuko et al., French Tr.anscripts of 9 May 
2006, p. 18. 
23 Kanyabashi 's Response, para. 13. 
24 Prosecution's Res onse, para. 2. 

rosecut1on s esponse, para. . 
20 Prosecution's Response, para. 16, quoting the Impugned Decision; para. 55. 
2' Prosecution' s Response, para. 8, quoting Prosecutor v. Nyiramasuhuko, Appeals Chamber, Decision on 
Pauline Nyiramasuhuko's Appeal on the Admissibility of Evidence, 4 October 2004. 
28 Prosecution's Response, para. 9, quoting Prosecutor v. Hafilovic, Appeals Chamber, Decision on the 
Interlocutory Appeal Concerning Admission ofRecors of the Interview of the Accused from the Bar Table, 19 
August 2005, para. 14. 
29 Prosecution's Response, para. 13. 
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16. The Prosecution further submits that the jurisprudence relied on by the 
Defence is only of persuasive value and can be distinguished from the matter at hand .30 

17. The Prosecution adds that all the assertions put forward by the Defence in 
support of its certification to appeal are a guise to further slow down proceedings rather than 
to expedite the process.31 

Ntahohali 's Reply to Kanyaba:J'hi 

18. The Defence for Ntahobali submits that Kanyabashi's Response is 
contradictory, as it alleges that the admissibility of the interviews is not likely to significantly 
affect the fairness of proceedings, while it also indicates that the question of the admissibility 
of extra-judicial statements. made by an accused to persons in position of authority can have 
an impact on the fairness of proceedings.32 

19. With regard to Kanyabashi's argument that the question at hand is not likely to 
substantially compromise proceedings, because the Impugned Decision only declared the 
interviews admissible with a view to test Ntahobali's credibility, the latter submits that the 
Halilovic Decision cited considered that the admissibility stricto sensu met the criteria for 
certification.33 Besides, despite this limited use, the interviews have been declared admissible 
and the content read out in proceedings will be part of the evidence.34 

20. The Defence further argues that while Kanyabashi stated that the Chamber 
could not determine the question of the interviews of the other Accused, because it did not 
know the context of these interviews; the Chamber need not know these specific conditions.35 

The simple fact of the Appeals Chamber determining the question would significantly 
advance proceedings, since it might apply mutatis mutandis to subsequent cases.36 

Nta/,obali's Reply to the Prosecution 

21. The Defence for Ntahobali points out that even if the Appeals Chamber 
Decision in Nyiramasuhuko et al., on which the Prosecution relies, indicates that certification 
of an appeal has to be the absolute exception when deciding on the admissibility of evidence, 
this does not mean that an accused's statement may not be one of these exceptional cases, 
both because of the importance of the question and the number of rights of the accused which 
are concerned.37 

22. Further, the Defence submits that the request for certification is not limited to 
the simple admissibility of the statements. Rather, the question of whether a voir dire 

30 Prosecution• s Response, paras. 14-15, quoting Prosecutor v. Ha/i/ovic, Appeals Chamber, Decision on the 
Interlocutory Appeal Concerning Admission of Records of the Interview of the Accused from the Bar Table, 19 
August 2005, paras. 19, 35, 40, 41, 45, 54, 62, 63, 65. 
31 Prosecution' s Response, para. 17. 
32 Ntahobali's Reply to Kanyabashi, para. 27. 
33 Ntahobali's Reply to Kanyabashi, paras. 28-29. 
i!.blt.all9~ali' £ ll.~pl~1 ~9 Kai:1~•abacbi, para. 30. 
35 Ntahobali's Reply to Kanyabashi, paras. 33-34. 
3~ Ntahobali's Reply to Kanyabashi, paras. 34-35. 
37 Ntahobali's Reply to the Prosecution, paras. 6-7. 
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proceeding has to be held also satisfies the conditions under Rule 73 (B), and is distinct from 
the admissibility issue.38 

23. With regard to the Halilovic Decision on which the Prosecution relies and 
which held that "the Trial Chamber had the discretion to admit the record, at least so long as 
doing so did not violate any specific restrictions outlined in the remainder of the Rules", the 
Defence submits that the spirit of the Rules is clearly violated if promises and threats are used 
to obtain a statement from an accused. Evidence for this violation is found both in the 
affidavit and in the transcripts of the Accused's cross-examination, especially those of 24 
May 2006.39 

24. Concerning the Prosecution's submission that referring to the other Accused's 
statements is inappropriate and that the Chamber should not allow Ntahobali to appeal 
questions that are not before it, the Defence replies that it never intended appealing this 
issue.40 Rather, these statements were mentioned in the Motion in relatiort to the condition of 
materially advancing proceedings, pursuant to Rule 73 (B) of the Rules.41 The Defence 
submits that it is obvious that if a contentious legal issue is determined by the Appeals 
Chamber, proceedings advance concretely, in the sense that if the same question is raised 
subsequently, the Appeals Chamber's position will be already established.42 

DELIBERATIONS 

25. The Chamber notes that decisions under Rule 73 (A) of the Rules are ''without 
interlocutory appeal", and that certification to appeal is an exception the Chamber may grant, 
if the two criteria under Rule 73 (B) of the Rules are satisfied. This is the case if the 
Impugned Decision involves an issue that would significantly affect (a) the fair and 
expeditious conduct of the proceedings, or the outcome of the trial, and (b) if the applicant 
demonstrates that an immediate resolution by the Appeals Chamber may materially advance 
the proceedings. Both of these conditions require a specific demonstration, and are not met 
through a general reference to the submissions on which an impugned Decision was 
rendered.43 The Chamber will address the conditions set out in Rule 73 (B) of the Rules in 
tum. 

26. The Chamber is aware of the Appeals Chamber's ruling that certification of an 
appeal has to be the absolute exception when deciding on the admissibility of evidence, and 

38 Ntahobali's Reply to the Prosecution, para. 8. 
39 Ntahobali's Reply to the Prosecution, para. 9. 
•· Ntahobali's Rc:pl~ to thl! Prosecution, p.ira~. 11-12. 
• · Ntahohah's Rcpl) to the Prm,e,ution, p:1ra. 12. 
n Ntahobali's Reply to the Prosecution, para. 13. 
43 Prosecutor v. Nyiramasuhuko et al., Decision on Prosecutor's Motion for Certification to Appeal the Decision 
of the Trial Chamber dated 30 November 2004 on the Prosecution Motion for Disclosure and Evidence, 4 
February 2005, para. 11; Prosecutor v. Nyiramasuhuko et al., Decision on Defence Motion for Certification to 
Appeal the 'Decision on Defence Motion for a Stay of Proceedings and Abuse of Process', 19 March 2004, 
p,1ras 12 - I 6: Pm.h'm/Or 1• .. \; 1rum,H11h11ku ,.,, al Dcxision ,m Ntah,ihali'~ and N) iramasuhuko's \1otions for 
t ·,•rtj rj.· ,rion to Appeal the · Ik.:isi,m ,in Dclcncc l"rgcnt \1,1tinn to De.:llre £'arts of the c, idcncc of Witnc~scs 
RV and QBZ Inadmissible', 18 March 2004, paras. 14-17 
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that it is the responsibility of the Trial Chamber to detennine Which evidence to admit during 
the course of the trial.'" 

27. Nonetheless, the Chamber is of the view that the admissibility ofan accused's 
interviews is an important matter that could have a bearing on the fairness of the proceedings, 
as it affects the fundamental rights of the accused.45 Therefore, the Chamber finds that the 
Impugned Decision involves an issue that could significantly affect the fair conduct of the 
proceedings. With respect to the expeditious conduct of the proceedings, the Chamber notes 
that the Impugned Decision is the first decision on the admissibility of prior statements of an 
Accused in this case. Moreover, the Chamber has noted the Parties' submissions that there 
may be similar statements made by other Accused. The Chamber therefore considers that a 
resolution of this issue by the Appeals Chamber at this stage could significantly expedite the 
conduct of the proceedings. Accordingly, the first condition set out in Rule 73 (B) of the 
Rules is met. 

28. The Chamber also notes that in the specific circumstances of this case, similar 
issues may arise in the future, and that an immediate resolution of this matter by the Appeals 
Chamber may therefore materially advance the proceedings. Accordingly, the second 
criterion for certification, pursuant to Rule 73 (B) of the Rules, is also satisfied. 

29. The Chamber has carefully considered all the other submissions of the Parties 
and is of the view that while they may be relevant on appeal, they are not relevant to the 
determination of this Motion. 

30. 
Decision. 

The Chamber therefore grants Ntahobali certification to appeal the Impugned 

FOR THE ABOVE REASONS, THE TRIBUNAL 

GRANTS the Motion. 

Arusha, l June 2006 

~ 
William H. Sekule 
Presiding Judge 

Arlette Ramaroson 
Judge 

[Seal of the Tribunal} 

~~ 
Solomy Balungi Bossa 
Judge 

'"Prosecutor v. Nyiramasuhuko et al., Appeals Chamber, Decision on Pauline Nyiramasuhuko's Appeal on the 
Admissibility of Evidence, 4 October 2004, para. 5. 
il7S Prosecutor v. Halilovic, Decision on Motion for Certification, 30 June 2005, p. 2. 




