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·I. 'The Appeals Chamber or the InternatiOnal Criminal Tribunal for the Prosecution of Person• 

Responsible for Genocide !Uld Other Serious Violatlons of !nU>mational Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens.Resp6nalble for Genocide and Other 

Serious Violations Committed in the Territory of Neighbouring States, between 1 January an(! ~1 

December 19!74 ("Appeals Chamber" and ''Txibunal", respw.;vely) is seizeo' of an iilterloc~tory 
appeal filed by !Mtci'sae M:uvunyi 1 against a Trial Chamber decision, allowing the parties ta 

'presont expert testimony at the close of the case with respect to the authenticity of three disputed 

documents.' The Prosecution responded to the appeal on 22 May 2006,3 and Mr. 'Muvunyi filed his 

reply on 25 ~ay 2006.4 The Appeals Chamber is a:.lsO s~zed of Mr. Muvunyi's separate motiOn tc 

. stay the trial proceedings p !!fug the disposition of tbis appeal' 

Ba~ound 

2. This appeal concerns the Prosecution's effort,; to authenticate copies of tliree, documents, 

allegedly identifying Mr. Muvunyi .., Commandant de Ia pla.ce of Butare ond Gil<:oogoro 

prole Ew o • Tbe ~es displl!e whether Mr. Muvunyi held tbe position of area cooirnander for the 

two prefectures, and the Trial Chamber cllarocterized this issue as relevant to the indictment ar:d 

im.portaut to the Prosecution's case:.' The Prosecution first moved to tender ~e documents. during 

the cross-exiunination of the first defe~ witnoss, Augustine Ndindiliyimana' The Trio.! Chamber 

refused to adziDr them into evidence at that rime beCause, in its view. the Prosecution had failed to 

establi:tb d¢ p; Una fin:it tcl:iability~9 The Trial Chamber admitted the docUments for identification' 

; Tharciue Muvun;vi v, The Pf'Osecutor, C!w:: No. ICI'R-2000-SSA-AR?:l(C), Muvunyi's Interlocutory A~ 
Pursuznt ro Rule 73{C) Pl.ir&uant to the. Trial Ch&mbe:''s: Oral DecW..On of May S. 2.006 .ami Written R:.asons for fr.e Ord 
Declsion o{May 12,20061 filOO 1:5 MJ.y 2005 ( .. Muvun)'i Appecl."). 
2 The Prestcutor ""· Thal'Ci.r.re Muvunyf, Cue No. rcm-2000-!SSA-T. ])ecision on the Prosecutors Motion Pursuant UJ 

Trial Cbamtxx's Directives of 7 Docembet 2005 for tho Verification of tbe Authenticity of E~ Obtained out of 
Court P'.nuant to Rule& 89 {C) and (D), 26 April2006 ("'mpugned Decision"). The Trial Chnmber crmified me appeal 
it. an ornJ decision dated 8 May 2006 and iMued its written r<:ll$1JD.S in Tht! Prosecutor v. Tharci.JH Muvrmyi, Case No. 
1CTR-4000-55A-T, Reasons for the Oral Decision on Mu-.-unyi's Motion ·for Cedlieatirn:. to Appeal the Chamber's 
DecisiOn of 26 April2006, 12 May 2006 ('Certifica.tlOllD~")- ,· 
'S Tharci$S~ Muvuny1 v. The Pm:n:cutar, CII.Sie No. ICTR-2000-55A-AR73(C), Prooeculor's Respo.itso to "'Muvunyi's 
Interlocutoty A~ PUr$t\aJH to Rule 73(C) Ptt.."lluant to U10 Trial Ctuunbc.r' s Oral Decision of May 8, 2006 and 
Written .Reasons for Li;e Orvl DceisJ011 of May 12, 2()(){i", liled 22 May 2006 ("Prosecuton 's Respen.se"). 
" Thar:;i..tn Mwueyi t•, The Prosecutor, Case No. ICI'R-2Q00...5SA-AR73(C). Muvunyi•s Reply to the P~tor's. 
Res;>on.se to Muvunyi's fu~etlOC\llo:ry Appea!, filed 2S MB}' 2006 (,.Muvunyi Rep.'y"), -
' Thar-cisse Mll'!Lm)li v. The PrOJeC:UJ{Jr, Case No. lC'l'll, ... 20()0..55A~AR73(C), Emergency Monon to Stay the Trial 
Cfmnbet Procoe:4ings 'Pending the OutcomB nfMuvtlf!:yi's Interlocutory Appeal, Pt.u:tll(U)l to Rule 73(C) ?umumt to the: 
'!'ria! Cbrunber's Ora! Decision ofMQ.y S, 2006 and Wrltte.'"\ Reasons fortbe OW Decision of May 12,2006, filed 1S 
May 2006 { .. M\lv-co}'i Emergency Motion"). The Prosecution respondcii in Than:Lrse MJlllunyi v. TM P7osricutor, Case 
No. ICI'R-20()0..55A-AR7:3(C), PrQ,iaCUtor's Response W the "Emergency Motion to Su.)' the Trial Chamber 
Proceedi!lg,s Pending the Outcome of Muvunyi's Im:Wc::utory Appeal, 'Puninlll.l.l: ro Rulz 73(C) PU,tgurutt to the Trial 
ChaJli~r's Oral Otri'iion Of May 8. 2006 and Written Rusom- for the Oral J:kclhlon af May 12, 2006". filed un 18: 
Mny 2005 ('~Pfooeeution Response to Muvunyi '2.met"gency Motion~). Mr. MuVW1yi :replied on 22 May 2/J()6 
5 Ccruficaiion Decisigu, paras. 6-9: ~1uvuny~ Appeal. ~.a- 2. 
1 Cen:if"ication Det:Jsion. ptl:l'tl, 3i lmpupod Decl:i.lOi!., para... 20. 
• Im:;:mgned Decision. para. I; Muyunyi Appeal, pat&s. 6-9, _ 
"Impugned D:cislcm, para. l. 
Cue No. ICTR-OG-55A~AR73(C) , 29' Muy 2Cf06. 
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purposes only. and directed that the Prosecution cbuld eall witnesses to authenticate the documents 

at a later: stage. 10 

3. In the Impugned Decision,' the Trial Chamber granted the P<cosecution's request to call a 

handwriting expert to· authenticate the docunuints, and heard the wi~s on 8 May 2006." The 

hnpu~ed Deci.is.ion also authorized Mt. Mu'llllnyi to call evidence to CQntradict or o~rwise 

challenge the evidence of the PrOseruilon' s bandwrlting eltpert. 12 , The Defence electee to call ;.., 

own handwriting expert, who is expected to testify on 5 J~ 2006." Tho parties' tillal wntton !illd 

·oral subniis~ions in the case are anticipaied in IWle 2006,14 

4. On aweal. Mr. Muvunyl principally argues that the Trial Chamber abused its discretion ln 

ollowing the P<cosecutioa ttr .. reopen'~ its case at the close of the trial and to pr;<sent additional . ' . 

incriminating eVidence which could have ,been presented." earlier rhrough the exercise of due 

diligence. 15
. The Prosecution ·concedes that the expert evidence: and the disputed documents could., 

and perhaps should. have been present~ duting i12s case in chlef in sUpport of. its proof that Mr. 

lil'U'Vunjj was the area commander, but noi:letheless contends that its.admission at this stage is well 

within the Trial cb.amberts discretion and authority.115 ' 

Discussion 

5. The decision to admit or ex clade evidence pursuant to Rule 89(C) of the Rules of Procedure 

,and Evidence of !he Tribunal ("Rules"} as well as decisions related m the general conduct of the 

proaoodlngs are mauers within the discretion of the Truu C!Jam!)er.17 A Trial Chamber's exercise of 

discretion "Will be reversed if the challenged decision was based on an IDcorrect interpretation of 

gover!u.ng law, was based. on a patently. incorrect conclusion of fact, or was so unfair or 

urireasonable as to ~;ollS'titute ~ abuse of the 'Trial Chaffibe(' s disCretion. 111 

6, In the view of the Appeals Chamber, Mr. Muvunyi has identified no discernible error on the 
' ' 

part of the Trial Chamber in allowin¥ the parties to· call evidence concerning the authenticity of tbe 

14 lrnpu&fled lm.;ision, pa.ra 1. . 
1'l&ij; gad J;lvwi ·ea, paR 2'; }{:!pn,myi Emergency Moti.DU;. para. 4. 
12 Impu.,.ouod Decision p&lll. 2.l- . . 
1' MlJVWlyl Appeal, panl.. 2; Prosecution Response tO MuVJJnyi Emeigency Motioo.. part.. C 

•1• Muvunyi Emergency Motion. para.. 4. ' ' 
11 MUVJ.~.nyi Appoal, paras;. 13~21; Muv•,myi ~y, pt!.I3$- 7-23. 
:o Proscclltioll Re${IDilSO, ~orras. 3, 9, 12-26. 
1' Tlu! Prosei:Uior v. Thecflf$U &gosQTa. et al., Case Not. IC'I'R-9S-4l-AR93;·lcrR..98-41·AR93.2, Deci.<tion on 
Prose<:u~or's hlterlootl!.otjl A~ ~gardi.ng BxclUAioll of Evidence, 19 Decemhet 2003. para. ll ("Bag""'·ora 
Deci&ion''). Su cilio Po.ul.frw Nyirlli1Ui.Sulwko v. 'l'J1E Pr()se<:utaY, Case :in. IC11t·98-4l-AA7'!.2. Dec:isicn 011 Pauline: 
Nyitamasukoho·s Ap~ on the Adttl.i~ty of EvideDce, 4· October 2004, para. S CNyirtJ.mtu11.k.uho Decision"); 
Slc;fxxlax Milo1cviC v.· T1v! Pmsec"tor. Cue No. IT.Q2~54--AR73,7, De<:isiwl on futerlOGI.itotj" Ap~ Qf lhe T:dal 
Chamber's Deeifion on the Assi~enr.of Defense Coonsal. 1 Nov.el'rtber :1!.004. pam. 9l Mi.loleviCDecision"), 
w MiloSevi( DeciSion, ~a.. 10; Bc.&Q..'ff1Tt1 Dcci.ti:::m, pan1- 11. · · · 
C:!se Na. ICTR-0C-5SA-AR73(C) . 2 29 May 2006 
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lhree di~puted doc~nts. The Appe~ Cb~ber_nores. that the Prosecution. cross-examined Mr. 
I • ' ' 

Ndindiliyiman_a on the basis ~f the doc~onts. At the time. Mr. Muwn~i ra,ised an i~sue concerning 

the reliability o~ ~e documents, and the Trial Chamber a~thori.zed the Prosecution to call additional .. 

evidence:to verffy 'their_.authenticity.19 Ru1e 89(D)·of the Rules: provide~ .the Trial Chamber With · 
c~e~ authori ~ t~. do so. In 'detennining the timing. o.f the. testimony· ~iated to ~e. ~uthentici ty. of the· 

' . 
documents, the Trial Chamber ~~preSslY . don~&:~ the lat~ stage' of the proceed~ngs and sought tp. 

. · avoid any ·possible prejudice to· Mr: M~~yi' by -all~-wing him to ~all . evid~ce to c~ntmdict or 

othr;rwise challenge. the· evide~c:e ·of the ~utio~;s . ~dwrlting e~ert.2~ Mr . . Muvun}ri h~ 
\ . . . 

pointed to no specific prejudice arisi.rig from: this proposed procedure beyond~ assertion o( general 

: ·urifairness.~1 ~ iliese' circum~ccs, the · Appeals Cbamb~r cannot. fuu:t that th~ Triai· Chamber · 

~ . abused itS ~saetion in allowing 'th~_Prosecuti~n t~ present evictence concerning the autti~nticity of 
,. 

. the documents- . 
. . 

• 

7. . Mr. Muvunyi 's ·argUIOents ~~cus·cn the Possibl~ ~ssioo of the three ~sputed d~llnl:ents . 
. The Appeals ~ber observes that, at tbi~ ~tage. it is not clear if the t~~ disputed .docmnents ~ill 

., J • • • • 

be admitted and. if so, ·what probative value, if e..t all, the Trial Chamber will give them in tbc: 

· ·context of its final assess~nt of the recofd.P · . ' · 

. . 

.· . 
' . 

;DispoSition : . , 
• I ' ' ' • • -

.8. F'?f the for~goini reasons, ~e Appeals _Chamber I)ISMISSES Mr: Mu~yi~s apPeal arid 

DISMISSES as moot bis.Tequest to st,ay'the trial proceeding-s. 
• . t ' 0 • 

. . . 
~one in English and French, the. English versio~ being author:i.tati'le. 

. . . 
Done this· 29th day of May 2006, · 
At The Hague, . 
The Netherlands. 

[Seal of the Tribunal] 

·' 
19 Impugned Decision. para I. .· ' . ' 

-zO l.mpugned D~cision, ~- 18, 21 . 
. 21 .Muvunyi Appeal. parL l6(a) •. ' · ' . · · · . · : · · · · · ' · 
12 Nyiramasuhuko Decision, paras. 7. 8 ("{A] dBtinction lnUSt be dra..Pn betweea, Otl the m~e band, admissibility of 
ovid~ncl'!, and, on the other. the exact probative ~eight to be att.a.c.hed. to ir [_ ... }.(Tlhe ~s.iart into evidence does not. 
in any Wll'f constirul.C a binding determinlltio~ lUi to the·autlwJ:ltic:ity or ll'Ustworthitles.s of the docum~nts ~>ought to be 
admitted. The$e are to be ~cssed by !he Trial Chamber at~ later stage in the case w hen assessing the probative weigh[ 
to be attached lo the evidence,"). ·· · 
Cue N'o. 1CTR..()()..55A-AR73(C) · · 3 .. 29 May 2001: 

' . 




