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1. *The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serions Violations of International Hwmemitatian Law
Committed in the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Gther
Serious Violations Committed in the Territory of nghbounng States, between 1 January and 31
December 1994 (“Appeals Chamber” and *“Tribunal”, resPﬁcwely) is seized of an interlocutory
appeal filed by Tharmsse Muvuny1 against a Trial Chamber decision, allowing the parties ta
‘p;cscnt expert testimony at-the close of the case with respect to the anthenticity of three disputed
documents.> The Prosecution responded to the appeal on 22 May 2006, and Mr. Muvunyi filed his
reply on 25 May 2006.° The Appeals Chamber is also éeized of Mr. Muvunyi’s separate motion te
. stay the trial proceedings peaﬁué the disposition of this appeal.® .

Background '
2. This appeal concerns the Prosecution’s efforts 1o authenticatc copies of three documents,
allegedly ideptifying Mr. Muvunyi- as Commandant de la place of Butare and 'Gikor.xgom
psskms.ﬁ The parties dispnte whether Mr. Muvunyi held the position of area commander for the
two prefectires, and the Trial Chamber characterized this issue as relevant to the indictment and
important to the Prosecution’s case.” The Prosecution first moved to tender these documents. during
the cross-examination of the first defence witness, Augustine Ndindiliyimana.® The Trial Chamber
refused 10 admit them into evidence at that time because, in its view, the Prosecution had failed to
establish-their prima-fuciereliability.” The Trial Chamber admitted the documents for identification’

. ! Tharcisse Mwvunyi v, The Prosecutor, Case No. ICTR-2000-55A-AR73(C), Muvunyi's Imterlocutory Appesl,
Pursuant o Rule 73(C) Pursuant to the Trial Chamber's Oral Decision of May 8, 2006 and Written Reasons for the Chral
Decision of May 12, 2006, filed 15 May 2006 (“Muvunyi Appeal™).

t The Prosecutor v. Tharcis.re Mivunyi, Case No. ICTR-2000-55A-T. Decision on the Prosecutor's Motion Pursuant 1a
Trial Chamber's Directives of 7 December 2005 for the Verification of the Authenticity of Evidence Obtained out of
Court Pursnant to Rules 89 (C) and (D), 26 April 2006 (“Impugned Decision”™). The Trial Chamber certified the appeal
in an oral decision dated § May 2006 and issued its written reasons in The Prosecutor v. Tharcisse Muvunyi, Case No.
ICTR-2000-55A-T, Reasons for the Oral Decision on Muvunyi's Motion for Certification to Appeal the Chamber’'s
Decision of 26 April 2006, 12 May 2006 (“Cartification Decision™).
3 Tharcisse Muvanyi v. The Prosecutor, Case No, ICTR-2000-55A-AR73(C), Proseculnr s Response to “Muvunyi’s
Imierlocutory Appeal. Pursuant 1o Rule 73(C) Pursuant to the Trial Chamber's Oral Decision of May §, 2006 znd
Wrilten Reasons for the Oral Decision of May 12, 20067, filed 22 May 2006 ("Prosecuton’s Respanse™).
* Tharcizse Muvanyi v. The Prosecutor, Case No. ICTR-2000-55A-AR73(C), Muvunyi’s Reply to the Prosecutor’s.
Response to Muvunyi’s Interlocuiory Appeal, filed 25 May 2006 (*Muvunyl Reply™.
* Tharcisse Muvunyi v. The Prosecutor, Case No, ICTR-2000-55A-AR73(C), Emergency Mouan to Stay the Trial
Chamber Proceedings Pending the Outcome of Muvuayi’s Interlocutory Appeal, Pursuant to Rule 73(C) Pursuant to the
Trial Chamber's Oral Decision of May 8, 2006 and Written Reasons for the Oral Decision of May 12, 2008, filed 15
May 2006 (“Muvunyi Emergency Motion™). The Prosecution responded in Tharcisse Muvunyi v. The Prosecutor, Case
No. ICTR-2000-55A-AR73(C), Prosecutor’s Response o the “Emergency Motion to Suy the Triadl Chamber
Proceedings Pending the Outcome of Muvunyi's Interlocutory Appeal, Pursuant 16 Rule 73(C) Pursvant to the Trial
Chamber’'s Oral Decision of May 8. 2006 and Written Raasons for the Oral Deeision of May 12, 2008”, filed on 18
May 2006 {“Prosccution Response to Muvunyi Emergency Motion™), Mr. Muvunyi replied on 22 May 2006

® Certification Decision, paras, 6-9; Muvanyi Appaal, para. 2.
! Cenification Decisicn, para, 8; Impugned Decision, para. 20,

Impuoned Decision, para_ 1; Muvunyl Appesl, paras. 6-9,

® Impugned Decision, para. 1.
Case No. ICTR-00-55A-ART3HC) , 1
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purposes only and directed that the Prosccuuon could call wilnesses to authenticate the documents

at & later stagc

3. In the Impugned Decision, the Trial Chamber granted the Prosecution’s request to call a
handvbﬁﬁng expert to' authenticate the documents, and heard the witess on 8 May 2006.1! The
Impugned Decision also authorized Mz, Muvunyi to call evidence to contradict or otherwise
challenge the evidence of the Prosecution’s handwriting expert.'?. The Defence elected to call its

own handwriting expert, who is expected to testify on 5 June 2006, The parties’ final written and
-oral submissions in the case are anticipated in June 2006,™

4, On appeal, Mr. Muvunyi principally argues that the Trial Chamber abused its discretion in
allowing the Prosecution to “reopen’ its ¢ase at the close of the trial and to presemt additional
incriminaring evidence which could bave been presented earlier thrtlaugh the exercise of dne
diligcnce.l-sl The Prosscution concedes that the expert evidence and the disputed documents could,
and perhaps should, have been presented durin'g- its case in chief in support of its proof that Mr.
‘Muv@ was the area commander, but nonetheless contends that its admission at this stags is well
within the Trial Chamber’s discretion and authority.'® ‘

Discussion
5. The decision to admit or exclude evidence pursuant to Rule 89(C) of the Rules of Procedure
‘and Evidence of the Tribunal ("Rules™) as well as decisions related o the general canduct of the
pzﬁéeeﬁlﬁgs are matters within the discretion of the Trial Chamber.!” A Trial Chamber’s exercise of
discretion will be reversed if the challenged decision was based on an incorrect interpretation of
governing law, ‘was’ based on a pz;tenﬂy- incorrect conclusion of fact, or was so urfair or
uitreasonable as to constitute an abuse of the Trial Chaniber’s diséretion.™

6. Inthe view of the Appeals Chamber, M. Muvunyz has identified no discemible error on the
I‘}aﬂ of the Trial Chamber in éllowing the parties to call evidence concerning the authenticity of the

"’ | Impugned Decision, para. 1. _
unyi Emergcoey Motion, para. 4.

" "? Lmpugned Declsion para. 21

'* Muvunyi Appeal, para. 2; Prosscution Response to Muvun)n Emergency Motmn, para €
14 Muvunyi Emergency Motion, para. 4, ;
¥ Muvunyi Appoeal, paras. 13-21; Muvunyi Reply, paras- 7-23. '
'8 Prosocution Response, paras. 3, 9, 12-26.
L The Prosecutor v. Théoneste Bagosora et al., Case Nos. ICTR-98-41-AR93, ICTR-98-41-AR93.2, Decision on
Proseculor’s Interlocntory Appeals Regarding Exclusion of Evidence, 19 Deccmber 2003, para. 11 (“Bagosora
Decigion). See also Pauiine Nyiramasuhuko v, The Prosecutor, Cass No. ICTR-98-42-AR73.2, Decision on Pauline
Nyiramasukoho's Appe:al on the Admissibility of Evidence, 4 October 2004, para. § (“Myiremasukuho Decision™);
Slobodan MiloSevi¢ v The Prosecutor, Case No. IT-02-54-AR73.7, Decdision on Interlocutory Appeal of ihe Trizl
Chamber’s Decision on the Assignment of Defsnsc Counssl, 1 November 2004, para, 9 (“Mz!a.i‘ewd Decision™),
™ Milosevi¢ Decisiot, para_ 10; Begosora Decision, para. 11.
Case No. ICTR-00-55A-AR73(C) . 2 29 May 2006
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three d1spur.ed documcnts The Appaa]s Chamber notes. that the Prosecution. cross exammed Mr.

- Ndindiliyimana on the basis of the documents. At the time, Mr. Muvunyi raised an issue coricerning
the reliability of t.hc doguments, and the Trial Chamber authonzcd the Prosecunon to call additional -
ewdencc to venfy thcu authentmty ¥ Rule 89(D) ‘of the Rules’ prowdcs the Tnal Chamber with ° _
clear authority to do g0. In determ:mﬂg &1& timing of the tesnmony related to the, authenticity of the -
documents, the Trial Chamber exprcssly cons1do:rcd the late stage of the procr:edings and sought 1o ,

v " avoid any possible prejudxcc to ‘Mr. Muvunyi by allomng hu:n to call ev1dence to contradict or _';

otherwise challenge the evidence of the Prosecutmn s handwnnng expcrt M, Muvunyl has
pointed to no spcc1ﬁc prejudice arising from this proposcd procedure beyoncl an assemon of general .

"-unfauness In these cucumstanccs the- Appea.ls Chamber cannot find that the Trial: Chamber'

© abused its dlscrenon in allowmg thc Proaecumon to prasent ewdence CONCErnIng ths authcnncuy of .
. .the documents. . ' C

7. Mr MUVU.TI}’I 8 arguments focus’ 011 the posmble adnusrﬂou of the three dmputed documcnts
. The Appcals Chamber observes tha.t at thJS stage, it is not clear if the three dlsputcd documents will

. be admitted and, if so, what probative value, if at all, the Trial Chambcr will give them in the
“'context of its final assessment of the record.??

i

Dzsposmon
8 - For the foregomg reasons, the Appcals Chamber DISMSSES Mr. Muvuny1 5 appeal and
' DISM]SSES as moot his reque.st to stay thc tnal proceedings.

Done in English and Francﬁ, the E.nghsh versioﬁ being authoritative.

Done thig 29th day of May 2006, o W WMiwAwr s
At The Hague, . .‘[ﬁdge Wolfgang Schdtiburg
The Netherlands.

[Seal of the Tribunal]

® Impugned Decision, para. 1.
2 Impugaed Decision, paras. 18, 21. _
,2' Muvunyi Appeal, para. 16(a).. ' '

* Nyiramasuhuko Decision, paras. 7, 8 ("[A] d:su.ncuon must be drawn between, on Ihe one ‘hand a.dn-ussibihw af
ovidence, and, on the other, the exact probative weight 10 be attached wir [ ... 1Tlhe admission inta evidence does not
in any way consttute a binding determination as to the anthonticity or u'ustworthmess of the documents sought to be
admilied. These are 1o be assessed by the Trial Chamber at 4 later stage. in thc case when assessing the probative weighc
to be attached to the evidencs,™). .

Case No. ICTR-00-55A-AR73(C) AR T o ' 20 May 200€





