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L. The Appeals Chamber of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serfons Violations of Imtermational Humanitarian Law
Commiited in the Termtory of Rwanda and Rwandan Citizens Responsible {or Genocide and Qther
Serious Violations Committed in the Temitory of Neighbouring Stafes, between 1 January and 31
December 1994 (“Appeals Chamber™ and “Tribupal”, respectively) is seized of an interlocutory
appeal filed by Athanasc Seromba’ agalnst a decision of the Bureau of 25 April 2008, denying his
wquest, pursuant to Ruale 15 of the Tribunal’'s Rules of Procedire and Evidence (“Rules™), to
disqualify the Trial Judges in his case for Jack of impartiality 2

Background

2. On 24 April 2006, Mr. Seromba filed a request with the Tribanal’s Bureau to disqualify the
Trial Judges in his case.’ He argued that the Judges had & “personal interest” in convicling him, as
lilustrated by several decisions rendered during the conrse of the tral which, in his view, were
erToneols ot resilted In an inequitable treatmeat between Prosecution and Defence witnesses.” The
Bureau denied Mr. Seromba's request on 25 April 2006, after examining each instance allegedly
reflecting a lack of impartiality.” On appeal, Mr. Seromba argues that the Bursau emed in law in
according the Trial Judges a presumption of impartiality and points to the instances allegedly
reflecting the Trial Chamber’s bias.®

3. In its response, the Prosecution disputes the admissibility of this appeal, arguing rhat po
tight of appeal to the Appeals Chamber exists from a decision teken by the Bureau.” Mr. Seromba
argues, however, thal his appeal is admissible becavss the Bureau's decision has all the

characteristics of a judicial decision.® He emphasizes the importance of the might of appeal,
particulardy in matters related to the impartiality of Yudges. He contends that Rule 15 doss not

! The Prosecutor v. Athanase Seromba, Case No. ICTR-01-66-AR, Requéte d’appel de lu Défense contre la décision de
Bureay du Tribunsl rendue te 25 avril 2006 relutive o la récusation der Juges Vaz, Kom et Hokborg, filed 26 April
2006 (“Seromba Appeal™, The Proscoution responded in The Prosecutor v, Athanase Seromba, Case No, ITCTR-01-66-
AR, Prosccutor’s Response to Scromba's Appeal of the Decidion of 26 April 2006 of the ICTR Bureau, fled 27 Apsil
2006 {“Prosecution Responyc™), Mr. Seromba filed his reply in The Prosecwior v. Athanase Seromba, Case No. ICTR-

disragarded the Prosecution's addiional filing of 3 May 2006, entitted Prosecution's Supplementary Response to
Seromba’s Appeal of the Decision of 26 Apri! of the ICTR Bureau. There is no right of sur-reply, and the sebmission is
unnecessary fo the disposition of the appeal.
1 The Prosecutor v. Athenase Seromba, Case No. ICTR-01-86-T, Degislon on Motion for Disqualification of Tudges, 25
Apnl 2006 {*Impugned Decision™).

Impugnzd Deciston, pam. 4.

.S'ee generally Impugned Decision, patas, S, 10, 13, 15-20.

Impugnad Digcision, para 22.

Saromba Appeal, pp. 2-13,

Pmscsuumn Rea-pon&-c. paras. 10-18,

Semmbn Appeal, p. 2; Serombra Reply, para. 9.

¥ Sergmba Reply, paras. 9, 15-21,
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expressly preclude appeal and, in any ¢vent, dees not envision the Bureaw’s consideration to be both
of first and last resort.'” In My. Seromba’s view, the Sratute envisions the Appeals Chamber as the
only body compewent 16 consider an issue ip the final instance ! He asks the Appeals Chamber ta
read Rule 15 broadly, as it has in construing the grounds of disqualification urder the Rule, in order
to admit his appeal.

Discussion

4. The Statuie and Rules of the Tribunal do not provide for an interlocutory appeal to the
Appeals Chamber of a decision taken by the Bureau pursuant to Rulc 15(B).” Rather, the Appeals
Chamber’s consideration of whether a Trial Judge should have been disqualified is limited ta an
appeal against a conviction or wherc the 1ssue properly arises in an interlocutory appeal certificd by
a Trial Chamber.'*

5. Rule 15(B) envisions a specific two-Stage process of consideration for a request ta
disqualify a Judge. As the Rule clearly states, an application for disqualification is o be made to the
Presiding Judge of the Chamber seized of the proccodings, which in this case is Judge Khan, the
Presiding Judge of Trial Chamber T The Presiding Jodge is then fo coafer with the Judge i
question. If the party disputes the Presiding Judge's decision, the Buteau shall determine the matter
in a de novo Teview,!*

6. The Appeals Chamber observes that Mt. Seromba did not follow this proceduss and filed his
claim directly with the Bureau,'” thereby dopriving himself of the review procedurs envisioned by

the Rule. Although it would have been within the discretion of the Burean lo dismiss Mr.

" Seromba Appenl, p. 2; Seromba Reply, para. 9,

" seromba Reply, para. 9

 Scromba Reply, paras, 10-14.

D See penerally The Prosecutor v, Sgniviav Galid, Case No, 1T-98-29-ARS4, Detision on Appeal from Refusal of
Application for Disqualification and Withdraws! of Judge, 13 March 2003, pars. B {"Gali¢ Appeals Chamber
Decision™); The Prosecutor v. Viduje Blagojevic et al, Case Na. IT-02-60, Decision on Blagojevié’'s Motion for
Clarification, 27 Warch 2003, para. 4 (ICTY Burguu) (" Blagojevic Detivion™).

¥ See Guali¢ Appeals Chamber Decision, para. §: Blagojm'c’ Decision, paras. 4, 5. For example, tho Appeais Chamber
has considersd the impartality of Toial Judges In Lawrent Semanza v. The Prosecwtor, Cuse No. ICTR 57-20-A.
Judgement, 20 May 2003, paras, 12-58; The Frosecutar v, Edouard Karemera et of,, Case No. 98-44-AR1580r.2,
Reasons for Decisian on Intetlocutory Appeals Regarding the Continuation of Procecdings with a Substimte Judge and
on Nzirorers’s Modon for Leave to Consider New Material, 23 October 2004, parag, 62-68; Elidzer Niyitegeka v, The
Prosecutor, Case No. ICTR 96-14-A, Judgement, 8 July 2004, paras, 43-46; The Prasecutor v. Jeqn Paul Akayesu, Case
No. D6-4-A, | June 2001, paras. 835-10L. See also The Prosecutor v. Ante Furundfija, Casc No. 1T-95-17/1-A,
Judgement, 21 July 2000, pares. 164-215.

'* See The Prosecuior v. Vojisiav Seielj, Case No, [T-03-67-PT, Decision on Disqualification of the Appeals Chember,
9 Decerber 2004, para. 3 (ICTY Bureaw) {“Sefelf Decision™; Galid Appeals Chamber Decision, paras. 8, 9.

™ Seseli Decision, gara, 3; Gaiit Appeals Chamber Decigion, paras. 8, 9; The Prosecutor v. Stanislay Galid,
Case Mg, IT-98-29-T, Declsion on Golic's Application pursuant to Rnle 15 (B), 28 March 2003, pama. 7.

17 spugricd Decision, para. 4.
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ftifn
Seromba’s reguest as improperly flled,” the Appeals Chamber cannot conclude that it erred in
considering the matter in the first instance.

7. For the foregoing reasons, as there was mo tight of appeal in this instance, the Appeals
Charnber DISMISSES this appeal.

Done in English and French, the English version being authoritative

Done this 22nd day of May 2006, i('f*‘fw e N
At The Hague, Judge Fausto Pocar
The Netherlands. prEsding

{Seal of the Tribunal]

W Za3eli Diecision, para. 3.
Case No. ICTR-01-66-AR. 22 May 2005






