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1. _The Appeals Chamber ~f the Intern~tional Criminal Tribunal· for the_ Prose~ution of P~r~ons 

Responsible for Genocide and Other Serious Violations of International Humru:iltarian La~ 

: Committed in the Territory ~f Rwanda and Rwandan Citizens ll~sp~I].Sible for .Genocide ~d. Othe~ .. 
' . ' 

Serious Violations Ccirrunitted in the Territory of Neighbouring .States, between 1 January and 31 . 

·. De~ember 1994 ("App~als Chamber" and "Tribunal;., i-espectiv~ly) is seiz~d with, an. interl9eutory 

_appeal.filed by Jos·e~h Nzir~rera.1, ag.ainst the Trial Chamber's oral decision of 16·:February 2006.2 

This appeal ~~es _issues of whether the Tri.al ·c~ber ·pi:ovidei Mr~ Nzirorera with adequate ·time 

.to· prepare for cross•examinatiop of a wimess followin~ the Prosecution's. late disclosure of 

. potentially exculpatory ·materi~ that was relevant ~ that cross~amination· as well as wheth~~ it 

applied ·the . correct ~tandard · and followed pr<JP,er procedures in declining t~ order additi,c;mal 

disclosure. 

BACKGROUND 

-~_2. · The trial in which this appeal _arises is iJ? the ini~al stages· of tlie Prosecution case. The ~-al'· 

. . originally comn:ienced on 27 ~ ovember ·2003 before a section of Trial Chamber ill. 3 The Defence 

· · ·: successfully challenged the composition of the Bench. and the Appeals Cpamber ordered the trial to 

· ·: co~en~e de novo.4 ~ trial res~ed on 19 S~ptember 2005,' and the Trial Ch~r h~ two 

witnesses during ·the· first session, which lasted until 28 October 2005 .. 
' ' 

3. ~116 February 2006, before the comm~cement of th~ second tpal session. Mr: Nzirorera 

.requested the immediate disclosure of material .relevant tq the testii:nony of each of che witn~sses 

sch~uled to be heard during the upcoming ~ession.6 He ~laim~ that the Pros~ution had failed to 

provide· tlu:se materials in v'iolation °0f its obligatio~ unde~ Rules 66(A)(il) and 68 of .the Rul~ of 

·. PJ:oo:dure. and Evidence of the Tribunal ( .. Rules'j.7.A:-s a remedy, he sought a sixty d~y stay of 
. 8 . 

. proceedings. . 

1 The Prosecutor \I_ ·&louard Kare~ra t; al., 'c~ No. ICTR-98-44~73.6, Joseph_Nziroren's Interlocutocy Appeal 
from Decision Denying-_ Motion foi: Stay of Proceedings and Request for Stay Pending Appeal, filed 7 March 2006 

. · ("N.zirorera Appeal")- -Malhieu NgirumpaISe filed a brief in support o'f the Nzirorera Appeal. See ~ Prosecuror v. 
f.douard Karem11ra et aL. Case' No_ ICTR-98-44AR73.6, M~moire·de M. Ngirumpatse au- souticn du Nzirorera•s· 

· ·lntedocutoey Appeal from Deci~n Denying Motion for Stay·or Proceedings ~d Request for Stay Pending Appeal, 
filed 10 March 2006 (''Ngirumpatsc Submissions"), The Pr~utio.11 responded in The Prosecutor v. Edouard 
Kart.mera et al., Case No. 1CTR-9844AR73.6, Prosecutor' s Response to "Josep,h Niuorera's Intedoc\ltory Appeal · 
from Decis.ion Denyiog Motion. for Stay of Proceedings an4 Request for Smy Pending Appeal", filed 17 March 2006 
("Prosecution Response''), Mr. Nzirorera filed a reply on 21 March 2006- · · . . · · · 
2 The Prosecutor v. Edouard·Ka'remera et al., Case No. ICI'R.-98-44-T, Oral Decision, T. 16 February 2006 PP- 2-10 
f'Iropugned Dec~on"). .. , . · . · _. .: . · · . . · . , . 

Impugned Decision, p, S. , · , • .. • . 
~ The Prosecuior v: EdoJJtlrd Karemera et aL, Case No. l~-98'-44AR15bis.2, Reasons for Dcci5ion on lntalocutory 
Appeals Regarding the Continuation of Proceedings with P. SubslitUt6 Judge and c;m Nrirorern's Motion for Leave to 

· ·Consider New Material, 22 October 2004. ' · , • · · · · · 
1 lmpugned Decision, p, 8. · •. ., 
a Impugned Decisi~ p. 2; Nzirorcra Appeal. para. 1._ 

· 
7 Impugned DecisiOJl. p. 2:.N:arorcra Appeal.para. 1 .. 

. 
8 Impugned Decision, p. 2; N~rorera Appeal, para. 1. 
Case No .. lCTR-98-44-~ 73.6 . 1 . ·2g April 2006 

'' 
' ' 
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4. . In the· Imp~gn~d 'Decision; the _Trial Chamber· a~eed that the ~~ecution ~ failed. to . · 

· ~oinply with ·its disclosure ~bligations in respect ~f ~o~e of.the material sought by Mr. Nzirorera.9 
· 

, H~wever, it declip.ed to -~ta.y the proceedings.10 ln additi~p., the Tri~ ~ham.her refused t~ ord~ the , 
' ·' . . . ' ' . . 

. production of other ma~erial, · based on the Prqsecution' s undertaking that it. eith~ diq. ~ot po~sess. · 

: . ·. the documents or that they ·were· n~t exculpa.~ory.11 Over Mr. Nzirorera's objection, the Trial 

. Chamber ··co~nced ,the testimony of Witnes's UB.12 The. ~stim.~ny of, ,Wi~ess tJB covered ~-

. 'entire second trial se~sion, --runnin~ froni 16 February ~til 15 M~h 2006. The third 
0

trial se·~~ion 'is . 

scheduled tci .commence on 15,May 2006. . . .' . . . . 
• ' . • ' • I 

·DISCUSSION: . . · 

A. Ground 1: Allegn~on that ~he Trial Chamber Erred in F~g t_o Provide a Remedy for 

Rule 66 and R~le 68 Violations It Found.to Have Been Established · . . . . . . 

5. Under.his first gro~d_of appeal, Mr. Nzfyorera focuses his-submission on Rule 68 violations. 

bearing o~· the tesfun~y _of Witness UB/3 ·the ~nly witne~s ul~ly heard during. the s~ond trial . 

_session. These violatio~s incl~~ _the late disclosure of a judgement of a R wan'dan. court· implicating 

Witness ·UB· in .killings14 .as· .well ~ statements of two -~dividuals· f~er incriminating the 

· witness.15 Mr. Nzirorera:~g~es th.at, having found serio~s violations ofthe.Prosecution•s·discl~e 
• • I • \ I • • 

, obligations, the _Trial Cham~er erred as a matter of law by failing to 'provide him with adequate ti..nie 

. and. facilities to ·pr~pare his def enc~ in violation of bis rights under Article 20( 4 )(b) of the Sbttute.16 

. ' . ' : . . 

• I I : I ' 

6. The Trial Chamber determined that, in the circumstances of the case, no prejudice resul~ · . 

fro~ the late disclosures because Mr. Nzirorera had some knowledge of, the material, and the 

~secuti.oo pr~vided the . docu~e~~ a.t 'the o~tset ,of th~ witne~s' s t~stimony.17 Mr. N~~ra . . ' , . 

· . disagrees with this assess~nt: ~~ submits that he suffered p~ejlidice because, in order t.o · properly 

· challenge Wi~ess. VB·, s credib1lity. based on. the material,' he needed ti~e t~ "digest" the ·material 
' ' , I • , i :• I • ' • 

~ Impugned Decision, pp. 3, 4, 6-&. The Trial Chamber fo~d disclosure 'violations-in reipf:{;/of Witness~ UB; GFA, . . ' 
GBU, AWB, ALG;HH, OniarSerushago► and Ahmed Mbonyunkiza. Impugned Decision pp. 3, 4, 6-8; .. 

, ·. 10 Impugned D~sion, pp. 8--10. The Appeals Chrunber oooerv~ tbat,.given the trilll schedule, Mr, Nzimrera received 
-- tbe si,c.ty day delay that he sought with respect to all witne~es,oi:her than Witnesses Mbonynkita and -UB, who have 

· already testified. . , · · · 
· 11 Impugned Decision, pp. 5-7, 

• 
12 Impu..,aned Decision, pp. 8, 9. , · • · ·. · : · · 

· 
13 Nzirorera Appeal. paras. 73-92 .. · . 1 

• _ . - • • •• • • • • . , • ' • • 
14 Nzirorera Appeal, para. 77-. The PrQsecution disclosed this judgeIMDt in Kinya.rwanda on '13 February 2006.' lt was 
translated Wdrmally for che parties into French and Enilisli oa 16 Februazy 2006 on an c;t:pcdited basis at the request of 

. the Trial Cham.bet'. The: judgement. contains allegations of fourteen individuals iinplicating Witness UB in various· 
·,killings. See Nziroren Appeal, pa:ca:7&; Impugned Oecwon, p. 9. 7'hc Appeals Chamber ob~es that the Prosecution 

· . obzained lhe Rwandan judgement 011 10 February '.l006, T. 1:3 February 2006 pp. 12, 1,3. · · 
. ·l:i Nzirorera Appeal, para. 80. · · . · . . · · · ·' 

· . ,16 Nzirorml Ap~ _P,aras. 75-82. ·, ·· · · · · · 
• 

17 Impugned Decision. p . 8. , . .. 
Case No, ICTR·98-44-AR73.6 ·· . , .' J. 2, 28 Apnl2006 

I 

·' 

. ' ; 
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.· arid to intervie~ the ~dividuals ~hose .. illegations underlie it:18 Jn resrionse, the Pro~u.tion argues 

th~\ Mr. Nziro~ had no.right to a stay ~f.proc~e®1gs in the·circwnstances of th~ case.19
. 

_ll!004/009 

7." . . The Prosecuti~n' s obligati<;>n to· dis.close pote~tially exculpatory material is ess~ntial-to a fair· 

trial.20 , H~weve~. n~t ·e~ery violati~n:·o( this un~t 'obligatio~ ~lic~tes:~ ·violafi:on ~fan · 

: acc~sed~ s·· fair trial rights, warran~g a remedy .11., If a Rul~. 68 disclosure is ~~tensiv~. parties are . 

-:entitl~d .to. request·~ adj6~ment' in order to prpp.erly prepare th~~elves.~ .The auth~rity best . 

placed to det~ne ·.what time i_s -~u.fficient for _arr, accused· t~ prepar~ his defence is th~ __ . Trial 

Chamber conducting th~.c~e.23
. , - .. 

. : 8. Mr. Nzjrorer~_ rai~ed the issue ·of bis need for investig.ati~ns ~sin·g from· the late disclosure . 

. · · .befo~ the Trial Chamber.24 In theJ~.pug~ed Decision, th~ Trial Ch~ber exp~essly considered the 

-i~pact of the. late disclo·s~e on Mr:·Nzi~rera's ability ro prepare for•Wimess UB•s testimony and . 

• 

1

.determin~d that, the. lat~ _cliscl~sure -~~uld not interler~ with- an ~ffe~tive cross--exaroination.zs 

Frirtbe~o~. the .Trial Chamber noted ~at it ·w~uld provide ~ppropriate- additional relief on a case

. -·. b;-c~e·bas1~--~d indicated that. it ~ght be appropriate t~ ~ecall th~ witnes~ if further investigations 

··; -~arrant.ed ~d~tional ·cross~ex·ti~n~26 In ~e ·pres~nt ·circ~tances, the App~- Chamber 
I• I I • ' • 

cannot say that the Trial Chamber abused its discretion· in declining to stay the proceedings. The 

Ap~~ Chamber considers that in·,long ~d ·~oroplicated ~-ases, it is nec~ssary· for a Trial Chamber 

l~-exercise,its discretion 'to co'ntrol the progress of the-proceedings as appropri3:te, provided that it 

· :- • ·do~s not encro~h on fair trial rights.2: · · · · · 

·: 11 Nzkorera.Appea.1,-p.ns. 75-82. 
19_Prosecution·kesponse. pua.s. 3-28. . . 
10 Th4 Prosecutor v. TMorieste Bagosoro 1/!t aL, ·ICTR Case·,Nos. 98-41-AR73. 98-41-AR71(B), Decision on 
Intedocutruy Appeals on Witness Protection Onfers, 6 October 2005, para. 44; The Prosecutor Y. Dario Kordic and. · 
Mario Cerkez; Case No. IT-95-1412-A, ,Appeal Judgement, 17 ~ember 2004, paras. 183, 242 ('•Kordicf and Cerkt:t. 

· Appeal Judgemeo.t'');_ 'fht: Proseculor v, Tihoniir Blas"Tcit, Case No. IT-95-14-A, Judgament,· 20 July 2004, pa[a. 264 
("Bla!kic Appeal J'udgement")'; TTw P,:osecutor v. Rad.is/av Kmi(, Case No: IT-98-33-A, Judgement, 19 April 2004 • 

. pa:ra. 180 ·C5K,rsric! Appeal Judge11:1ent''); The Prosec~or v. R~lav Brdanin, Case 'No. IT-9!M6-A. Decision on 
Appellant's Motion for Disclosme Pursuant to Rule 68 and ~otion for. an Order_ to the Registrar to Disclose Certain .' 
Ma.cerials, 7 December 2004, p. 3 ("B,-t!IJnin Decision"). , . · . ·· · . · . · . · · ·. 
21 Kordic and Cerke'l:. Appeal Judgement, para. 179 ("Once the Defence bas satisfied a. Chamber that the Prosecution has 

· failed to COil\ply with Rule 68, rhe Chwnber, in addressing what is the appropriate remedy {if any} xnust examine 
·, whether or not lbe Defonce has ~ prejur;iieed by a· breach of Rule 6& ( ... ].")(emphasis added). s,e also The' 
· Pros~cutor v. · Juvenal Kajeli}~li, ICTR Case No. 98-44-A-A, Judgein,ent, 23 May 2005, pw-a. 262 (Kajelijeli ~ppeal 
· Judgement"); BlaJkic! Appeal Judiement, paras. 295,303: Krsti<! Appeal Judgement, para. 153. . . 
' 21 K,-sric Appeal Judgement, para. 206. . · . , . · . · · · · . 
~ The Prosecutor \I. Slobodan Milo-rev{(, Case No. IT-02-54--AR73.6, Decision on the Interlooutory Ap~ by the 

· Amici Ciuiae against the Trial Chamber Order Concerning the Presentation IIDd: Preparation of ~ Defence Case. 20 
. January 2004, para, 1s:· · 
, •4, T. 13 February 2006 p. 16 . 
. ~ . . . . 
· Impugned DCC1S1on, p. 8. , .. 

, , 
26 Impugnc<t Decision, pp. 3, 8, 10.:, , .. ·. • 

• 
27 See Kordil and Cerkez Appeal Jud_gement, para. 196·. 

, .·Case No.1CTR-98-44•AR73.6 3. · 28 April 2006. 

,I 
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Mr. :Nziror~a ~nt~ds· fuat th~ Trial th~b~r iej~c~ed his i~u~~ f~r a s;ay of proceedin~ . . 

-. solely :t>~ed on an erroneous reading of an ·oral decision_in the-~arera c~e.28 Mr. Nzirorera not~ , 

. that, m the Karera c.as~ .• the 1~al Chamber' postpone~ the· cross-exa.mhi~tion of Witness UB, who 

also appe~d in that trial, b~ed -~ lat~ dis~l~sure.29 H~~eYer, h:e. submits tpat ~in the Impugned. , , 

~ecisio~ the Tri~ C~ber erron~ously described the .holding in K.~rera. as p~viding f~~ the recall ' .· 

9. 

. . · of the wi~~~-~·• The Appeals Chambe~ does ~ot -a~~ept ~- Nzirorera·~· contention ttiat the Trial . 

: . -Chamber reach~d tlle ·,Impugned:~ecision o~ the· b~s of such a rea~g of the Ka~~ra ·d~ci~o~- in 
~efusin~ t~ ·stay the· proceedings: ~~ Trial Chainber enga.g~ __ in a cas~--specific arial~is of ~e 

· i.nipact of the late ·disclosure on Mr. 'Nzitorera's ability to cro.ss-examine Witness UB?1 The Trial 

Chamber ~s~ noted ::that ;it had a -~ge of oth~r possible rem~dies .at its dispos~. including 

:p·o~;onint1 or excluding .the wi~~s,s·~~timon~.3~ ~y th~ ·di~ the Trial ·Ch~ber proceed to 

·mak~ its observations about· the Kd.rera decision.33
, 

. · .1,0: Mr. ~zirorera als~ conteti~ that' ~all •. as an exceptional ~asure,. is an insufficient 

· remedy.~ The Aweals Chamber, n~tes:· ho~ever,. that th~ adequacy of this: reW:eciy in, this instance . 

. _has not been tested given that ·¼' ... Nziror~ ~ n6t y~t sought to.recall the witness,- lI;l a,dditlon, at . 

· · this stage, it. is als6 ·e~tirely llllclear what C?videntiary value,·~ any; the Trial Chamber will place o~ 
Witness \IB's, testimony in ·light 9f the exi~ting ·cross-ex~ation or further evidence and 

·. s~b~~sions provided dV,ring the proceedings~. ' : . . ·. . . . ' 

· . . 11. Accordingly,· this gl'Ound of appeal is dismissed. . 
.. ', . , ' . . 

' ' 'B. Grou~ n~ Aµegation that the Trial Chamber E~ in Setting_tµi unrea50nabl~ ~bold 

· for P~f of, Rul_~· 68 ·yi~l~~~~ It Pici Not Find· ll~d Bee,n_ ~1>li5hed· . ·. 
• • • , I 

· • ·. 

12.:, . .Under his second gr~urid' of appeal, Mr. Nzb:'orera submits that the Trial Chamber erred in.. , -

refus4Ig ·to· ~rder th~ dis.closure of' additional· ~erial in µie Pros~ution; s possessio~ ~g to· 

: · ·.Witnes~~-Mb~nyunkiza;• UB. · .GF A,· ahd GBU .35 He · cl~s that member~· of bis Defence'. team · 

interVie~ed ~ number of .individuals ;ho' ackno~~edged provi~g 'statem~nts to, the Prosecution 

~hich, in the ,;ef ence' s vie~, con ti-a.dieted the ~ticip~~ testicion~ ·of ~rosecuti~n witri~sses about 
. . . . ' . . . . . ' . . . 

· ·. 21 .Nzirorerit ApPeal. pm;a~. 83-86, _r~ferrin~ to 'Ihe P~cu;or v. FronfOi~ .,(arera, 'lCTR CII-SC No. 01-74-T, Oral. 
· Dcci~on..T. 18 Januacy 2006 p. 86, , · . . 

·· · · 29 ·Nziroren Appeal, paras .. 8.5?:86. 
~ Nzirorera Appeal, ·para. 84. ·· · · , , 

. :n Sile Impugned.DecisiOll.' pp. 8, 9, ·. 
· • ·32 See lmpugned!>ecision, p. 4. · . · 

'3~ See linpugncd Decision, pp. 9, 10. · ·. 
• · · ,.k Nzirorera Appeal, paras. 87,' 88. . . 

· • · · : ·· . . J..' Nzitorera Appeal, par.is. 93,-102. ·, · 
. ' · Case No. 1CTR-~8~AR73.6 

. ·. ' . ' . 

I \ ,• 

. ·' 
' 

4 ·2s. April 2006 · 
' . •' 

• o 1
0 

o I • 

. ' \ , . . ... 
. . •' 
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.-.'~~cific ~~~~ts.3~-fu refusi~g to ~ercfuci~sur~ of\~s ~terili4~~--~ziro~ra.ar~ues that.th~ Tri~. 
_ Chamber set ~ unreas~nably ·hiih: threshoid: for_.pr~~f of a Rule._68 ·violation by requiring the. 

': ' Defem~~- ·to have actual ~owledge of the _c~ntents ofth~ ~teri'ai in question' before ordering 

· · disclosure.37 
· · · · · . . ·. . 

.. ' ·' 

. · ·B. ·To·,~~~bli~h i violatio-~ ~f·~~-R~~ ~~ dis-~l~~ :~b~g~tio~, -~e o~ienc~-in~ (i) estab~sh 

· ·that.-additio~al rri~tena{exists fu ·th~· ~sses~o~ ·oithe ·i¾;~cutio~; -~d '(ii) p~es_ent a prinµ2 f~ie 
.·_ :· c~·e that the ~~terial i~ exc~Ip:ato.ry.38·-· .. · . ·.. . ": . . •. · .· . · .:• . · .. · ·.. _ , , · -

., ' . ' . , 

: ·14.· . J'he ~ose~uti~n ~dmi~ed taking: s~atemeri.ts·fro~_some·of th~ indi~d~ais, as alleg~ ~/th~---
·. Defen~e~--but' did .not coriside'r ~-e niaterihl, to :be. exculpatory>9 The Trial .Chamber ~cept~d a · ' 

represenfation _to tbis eff~ct from· the Prosccuti.oo, noting' that th~ Def enc~ did not .rei\lte it.40 

• • ' •• ·: . ' ,· • ►,· ' '... • ' • • • 

·15. . : · Mr .. Nzi:fo.r:era claims ~t,. m a~cepting this repres·entatjo~, ·the· Trial . Chamber failed to 

. ... . ·_. .. conside~ the history.of .th~ .Prosec~tion's .. Rule.68 violati~s in this case,\he fulsec~tion's 

· ·. ·. "nµsgwded.view" ~f.it~ Ruie.68 ~bligatioils. ~ w~~- as the likelih~od-that a witness to~ -~portan~ 
. .. . . . . . .· . . ; . . ' 

. _·. . event who was not' being call~ by the Prosecution would possess ildormation w:hich affected tbe 

. cre_dibility o~ iii; wi~ess, d~scribing the s~ e"'.ent.~1 The Prosec~tion ;esponds that it was ~~n to 
• • ' ' • '• • I • • • 

the Tri~ Chamber ·t~ ~ccept its representatio~s.41. . · , . · . . 
I • •' ' 

. ••' 

· .. '.·16·.. The•J\ppe~ <;:,hamb~- can)dentify :no ~rrtir bn the part_ of.the Trial Chamber in declining to 

. , o;der the discl9~Ure · of the ~erihl .in q~ti~n. The .. responsjbility for disciosing" exeul~atory .. 
. . . ·. . materiai res~ 6~ ~be Prosec~tion, ~d tile determiriatio~ of w~t 'ma~rial meets Ritle 68 disclosure : 

.-__ .. · ·' >'req~iremen~·is PW~~ fac~-ba~edjudgemen~.f~g ~thin tlie'Pros~ution1
~ ~~s~onsibilicy.43 

. ' :--. ' 

' ' ' ,, 

, . 

17. 'ihe A~~al~ Cham~ ~a~ot' fa~t ~e ,;tj~ :c~ber' for, i~~~stiog ~- .N~rera to 

: ~~de. an '.'evidepti~ bas!~ .. ·for hi~--cl~ ~t- the: material ~ell witbi~ the ~c~pe of_R;ule-68; 

con~ to the ~sertions ol the_ Pros~no~.'.'4,Toe ina1 cliamber is enti~ec1 to assume that the 
' ·, . · , . . '. . . 45 . . . ' ,. . . . . . 

. · -Ptosecution is acting in good faith. The Appeals Cbamb~r observes that Mr .. Nzirorera supported . 

__ :.: his assertion .that ~~ ~osecution °possessed ··exculpat~; mat~al based on the represe~tations of bis 

• · :3~ 7'l'tirocera'Appeiil, paras. 96-98; T. 13 Fcbrua,cy 29()6.pp. 4,'6, 7, 30. . . 
. . : 37 NziroreraAppeal, para. 93. ·;. , . · . · . · · · · .. · ·· . . · · · 

. 31 Kajelijeli Appeal /udgemeut, ptk,a. 262; Kordit and ~trkll'l. Appeal Judgement, para. 179; Brdanin Decision, p. 3. 
. ·. l 9 Impugned Decision pp 6 ,7. · · • · · · · ' ' · · · · · · · ' · · 

· ·-: "? Impugned DceiSion: pp: 6:-,7. ' · . · .' .,. · ·- · · · · ' 
41 ~zi.roraa Appeal, para.-'99. . · . · . . • . · .: • • · 

· · 42 Prosccution•s Resporue,'para. 29. -' · · · · · . _:- · ,·· · .. : · · :. ·. · · · · 
. 4~ Kordi( and Cerkez Appeal Judgement, para..183; Brdanin.Dccision, p. 3.·see aJ.so ~jtlijtli'Appeal Judge~t, para. · 

262, . . . . · , · , : . ' . . · · · · . · . : .' · . ,, ·. . · ', -: · · . : · · . · · . : ; · " .. · . · · . . · 
-~ Stte Impugned Decision, pp;·1. 8; T. IJ°I;:bruacy. 2006 p, 6_ (''If you're saying the ProseC:111.or has uot honourc<fa- · .. 
colillJlitmcnt and you're l!Sking us 10 provide a tefttedY for-doing so. ;NC would need some evidence tbat wollld enable us ~ . 
tosa.yi:hat").· .. · ·. · .. "-.,·, · ·. ·. · , .· · , .. · . . · .. · . ·._· · • 

·:_4S- Kordic und Cerkez Appeal Judgement, para.-183; Brdanin.I?~siO?, p. 3. · . 
Case No. lc;I'R-98-44-AR73.,6 ; 5 .. _ · ·. · · ' 28 ~pril 2006 
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co~s~l rec~unilil~ int~rvie~~ ~th individu~ who cl1timed_ ~t th~y ·pi"ovict~·~ ·~sec~ti~n with .. : .: . 

contradict~ry accoW?-ts•o·f ce~ events.'° Altho~gh th_e· Triai' Chamber w~ui~ ba'Ve b~n within. i~ -.·. 

,: .; discret1:on to'. order the. Prosecution . to .. disclose .. the . ~at~rial ~ q~estion .o~ . ~e bas.is . of such . 

.. · . repres~ntatior\i/th~ .App-~a.ls Chamber cann9t co~~lude.fuEt:t it-~bused i~ d~sc~eti.01i'in. ~lining ·to·. 
,. · , · ' .· . . ' ' ·. . ' . ' . 

p.o .sci.', i , · 

■ ·.• 

.' 18. ~e A!)Pe~
1 

Chamb~ al~o does .n~t·a~ ~at,. hi ~ac~~ i~s: decisjon~ th~ ;rial Chamber· ... 

·.·.; ··fail~' to adequ~t~ly c~nsider th~ history of disclos~ 
0

violation~-in: ~s··~~e.4:7 The Trial c~~- .. ,· . 
. ~xpressly -s~ted ~ai ~t-tiad be~ri 'iequested·to' ~aw various infe~~es fro~.prior 'qisclosure ~sput~. 

which ·Mr.· ,Ntlror~ra raised during 'oral argument.48 ·Mo;~~ver~ ~: a~c~p~g the ·Pro~ecutio~·s · · 

·_r~pr~sentati~n-s, th~ _T~al Ch~~er. eµJp~~ed: that .·th.e ~~~~tio~ of j~tice de~nded on. the.::.· .· 

. integrity ~f 'the. Prosecution and .indi~ted it~ willingness to t:onsider sanction& if uie,: Prosecuti.~O:. 
decl~ations w~~ fuad6ur~te.'49 _. · · · · . · · · · · · · 

· 19. · · Acdordingly, tbi~ ground of appeal is dismissed. _' 

. ' 

C .. Ground ill: Alleg~tions that' th~ Trvµ Chamber Erred in Refusing .to ~~~t the Disp'u_ted 
' • I , •• ' ' • f • • I, 1 > • , ; + • ' • 

Material In Carne.(-a · ',· ·. · · , ·· · · · ·-:, . · · · ,· • · · · · · , : · · 
• • • ' • • '■ I • < • 

20: ·, >F~~~y.- ~de; hi~~ gr~und·_of app~ ~- N2iror~ ~ubmits.that thc-: Tnal Ch~b~t : .. 
. ' . . , . . ' ' 

. · · erred by. refusing to inspect_-the· disputeci-'material in camera.~· The _Appeai$ Chamber observes. 

: / 

• I 

h6wever,: that R~e· 68 (D):i~uiies ui:specti~n ~,i ~a~ra of µiaterial~ only, wh~re the Prose~uti~n • • I 
' . . , .. 

. seeks to ~ rclie'V~d of its ·aisclos~ 
0

obligatj.on ·as a -~suit of possible p~ejudice. to' ongoing · 
• ,I • • ' • • • ' • 

·· i .i~vestigations, ·or·because disclosure may b~·contrary to the public ·interest·o~ the security i,nterests .. · 

, · of ~- state.·. Given tliat ~ Prosecution. h~s. the '_ptiniaey res~~sibility to · make .. ~scl6s~·- . : 

det~rminations. under Rule 68,51
, the _Appe.als 'Chamber . does not find any en:c,r ,on the 

0

Trial . · 

Ch~~r' s·part ~ declining·t~·inspect the d6cUII1CJ.its in camera. . 

. •. 

21. 

. . ' : 

Accordingly I ~s ground ()f appe~ is dismissed. 

. ·' . .' I• t . . . 
' . ·.·· . . 

... 

. ·, .. , 

·, ·: ' :, 

46 See: e.g .• Nzirotcra Appeal. pans. 9~98; i 13 Febt\lary 2~ pp. 4, 6, 7 ~ 30. ·. · · : · : · . .. .· : 
47 Mr. Nziroreta and ?vfr. Nghtunpatsc outline the ·Prosecution's disclos~ practices throughout the case~ detail . . 
. Nzirorcra Appeal. paras. 12.-64. 94: Sec al.10 Nginunpatse Sul:i:arissions; paras. 10-13. The Prosecution ~tes that past 
probl~ms hi:ve lx;ep cdrcd and that. the Trial . Cluunber bas never found ·~ - the Prosecutiim ac~ .m bad faith . 

... 

· Prosecution.Respon~ para. l7- · . ·, · ,' · :· · · · · · 
" 1 Impugned Decision, p. 5. ' . . . . 

, . 49 Inipugncd Decision, pp. 6, 8, 9, . · · · · • · · 
· ~ NZiroreta Ap_peal. par.i.s. 103-~~- , , . . , .. , , . . . ... , . . ;_ . . 

. 51 Kordi6 and Cerkez Appeal Judgement,. para. 183.· · · · .. · • · , · , .. 
. CaseNo.lCTR-98--44-AR73.6' . · . • · . 6 .· 28Ap~i'2Q_06 .. . . ' 
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. ' .... DISPOSITION . . I _. . . . . ·, . 
. '•.· 

·, .... ,·. 

· : .22. .-. for th~ .fo~eg~ing rcaso~s. the.Appeals Champer DISMISSES th~·N2irorcra Appeal in all . 

......... --~~pec·ts and ])~MISSES hi~:;Oti?n fo~_ a ~~y of p~oceedfug~ ~n~g.1:}l~ di~~~ition of the ap~ · .. 
. ' . . ' .. , . . . ., . . 

. . '• . : . . . ' . ' . . . ·. : . . , . :as moot. :• ' .. 
• ,' 0 I I •'• .. '. 

' . . . ·.· . 
., .. :. Done in &glish and French, the English version_~ing authoritative:·:,. · .. 

• ' • • • ," ' • • I • •, • ' • • • ' ' : • ' • • • •. • • • • • ," • I ' • • 

'. . , .. . . . . . . ' . . .. :/•. ..· . . ·. .· .... 
· . .. DQne·this 28th day ·of April 2006, · ·: 

·. · : :'At The Hague, · . ; . . · . " . 
· ·· J'he Netherlands. : · . • . .' . 

. ··· ··., 

· ~residing · . .· : . . . ' 
•o • o I '• 

. • · ' 
~~~---· . 

• .. 
[Seal o6he _Tribu~) . . .. . ' . 
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