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The Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, Case No. JCTR-98-41-T

After a few gquestions had been asked, it became apparent that the Kabiligi Defence was
embarking on a general inquiry about the military situation in Kigali in April 1994. When
asked to explain the line of quesnonmg, the Kabiligi Defence argued that its purpose was to
show that the army was not in a position to stop massacres of civilians,® Afier oral argument,
the Chamber precluded any further cross-examination on this subject. Though acknowledging
that the Prosecution questions had arisen from the previously undisclosed statement of the
witness, the Chamber ruled that “this is a general issue which has been on the table
throughout the proceedings”.” On 2 December 2005, the Chamber denied certification to
appeal this decision.®

4. During the witness’s re-examination, the Nsengiyumva Defence tendered the witness’s
statemnent as an exhibit, but did not ask specific questions about the capacity of the military to
stop the massacres of civilians, The Ntabakuze Defence then asked addl‘uonal questions about
other, unrelated matters, which elicited no objection from the Prosecution.’

5. The Bagosora Defence then indicated that it wished to ask additional questions about
“the document which was produced, and which I was not aware of at this time”. After a
Prosecution objection, the Chamber ruled orally that the Bagosora Defence was not entitled
to ask additional questions:

The idea that one could be in this privileged position, first, to cross-examine the
witness, and then to re-examine the witness would be a novel approach in this
Tribunal. We have to stick to normal practice and not allow that.

When it comes to that particular situation, when it was mentioned in the immigration
statement that the witness a.pproa.ched authorities, I note that two Defence teams have
had the possibility to cross-examine on that 1mm1g1-at10n statement, and one of them
even tendered it as an exhibit. So that’s that.”

The Bagosora Defence now requests leave for an interlocutory appeal of that decision.

DELIBERATIONS.

6.  The Bagosora Defence requests certification of the decision, arguing that, as required by
Rule 73 (B), it affects the “fair and expeditious conduct of proceedings or the outcome of the
trial” and that “immediate resolution may materially advance the proceedings”.

7. The applicant has not discharged its burden of showing that the decision affects the fair
and expeditious conduct of proceedings. The witness denied the incriminating propositions
put to him by the Prosecution. He denied unequivocally and repeatedly that his request to be
appointed to the army command implied that it was not doing enough to stop the massacres.
Reversal of the present decision, and recalling the witness for further cross-examination by
the Defence, would be of marginal significance to the outcome or conduct of the present irial.

8.  Further, immediate resolution of the present controversy could not, in the Chamber’s
view, materially advance the proceedings. Defence cross-examination after the Prosecution is

®Id. p. 45 (“I want to show that when this witness says that — or leaves the impression that the anny could put
down the massacres, I want to go through with him, because my client’s position is that the army could not put
down the massacres™).

7 1d. p. 48.
§ Bagosora et al., Decision on Kabiligi Application for Certification Concerning Defence Cross-Examination
After Prosecution Cross-Examination (TC), 2 December 2005. A request for reconsideration of the certification
decision was also denied: Bagosora et al., Decision on Motion for Reconsideration Concerning Standards for
Grantmg Certification of Interlocutory Appeal {TC), 16 February 2006,

? An objection was made by the Prosecution about the sca pe of the questioning after a number of questions had
been asked, but no objection was made at the outset of the questioning. T. 21 October 2005 pp. 52-55.

" 1. p. 55. z
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