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Prosecutor v. Augustin Ndindiliyimana et al., Case No. JCTR-00,-56-T 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RW ANI>A {the "'f.ribunal"), 

SITIING as Trial Chamber II, composed of Judge Asoka de.Silva, Presiding, Judge Taghrid 
Hikmet and Judge Seon Ki Park (the "Chamber"); 

BEING SEISED OF Nzuwonemeye 's « Motion for Request of Cooperation from the 
Government of the Netherlands Pursuant to Article 28 of the Statute >>' (the "Motion"), filed 
on 25 January 2006; 

NOTING that the Prosecution has not filed a response; 

CONSIDERING the Statute of, the Tribunal (the "Statute"),. a'nd the Rules of Procedure and 
Evidence (the "Rules"), in particular Article.28 ofthe-Statute·and -Ruie··54 ~fthe Rules; 

HEREBY DECIDES the Motion on. the basis of the . written -submission's filed by the 
Defence pursuant to Rule 73{A) of the Rule~. 

SUBMISSIONS OF THE DEFENCE 

1. The Defence for Nzuwonemeye requests the Chamber to · issue an order for 
cooperation and assistance of the Government of the Netherlands to faeilitate an interview 
with Major Robert Alexander Van Putten.1 The Defepce team wishes fo interview Major van 
Putten about various issues related to his role as a UNAMIR sold1er i n Rwanda in 1994, 
including (a) his perception of the -events in Rwanda .in 1994; .(bf: hi.s perception of the 
military situation in Rwanda and the role of the UNAMIR; (c) the meetings he attended on 6 
and 7 April 1994 with the Rwandan senior.military officers; (d)the .deatli ofthe 10 Belgian 
UN AMIR soldiers on 7 April 1994 and ( e) the murder of Agathe lJwllingiyimana, former 
Prime Minister of Rwanda. · 

. . 

2. The Defence submits that it has received a letter from the United Nations Assistant 
Secretary General for Legal Affairs indicating.that the United Nations ha,; no -objection to the 
meeting and interview, provided that the questions ask.ed do not "conrern (i) information that 
was provided in confidence to the United Nations by a third person or State or (ii) what 
happened during closed meetings or informal consultations of the Security Council or (iii) 
information the disclosure of which would place a~yone's life in dat;g~r.''3 

3. The Defence submits that on 28 November 2_005, it wrot~ to the ~inister of Defence 
of the Netherlands requesting that me.rnbers of the Defence team be provided with the contact 
details of Major R9bert Alexander Van Putten, and -ror authorization. to meet with the 
proposed witness.4 On 19 December 2005, the Ministtlr sent a reply denying the Defence 
request and indicating, among other thirigs,. that due to resource constraints, it is the policy of 
the Government of the Netherlands not to accede to non-obligatory "requests related to the 
work of the Ad-hoc Tribunals. The Minister, however, indicated thaf th~·Govemment of the 

------~1 .... ~-etl .... 1erlands-wili comply with an order-of-the-ttial-€ham-ber-tt>-pfevid~··Major Van Pttttettts,------
a witness.5 · · · 

Motion, para. 1. 
Motion, para. 3. 
Annex 1 to the Motion. 
Motion, para. 4; Annex 2. 
Motion, para 5; Annex 3. 
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4. The Defence submits that it is not in a position. to determine. whether or not Major 
Van Putten will be called as. a witness without first llleeting and interviewing him. Finally, 
the Defence submits that, in accordance with the r•ele.vant case ·law of opt}lAd-hoc Tribunals, 
when the Defence is not fully aware of the nature. and releva'1ee of tpe testimony of a 
prospective witness, it is in the interests of justice. to all~w the Defen:c~ to meet the witness 
and assess his testimony. 6 · · · · • 

DELIBERATIONS 

5. The Chamber recalls that .Article 28 of the Statute imposes an;pcbligation on .States to 
"cooperate with the International Criminal Tribunal for Rwanda irii.<the investigation and 
prosecution of persons accused of committing serious violations of int.timationathumanitarian 
law". Article 28(2) provides a non-expaustive list of the types of cooperation or- assistance 
which the. Tribunal may seek froni States. According to the jutisprudene¢ ·of the Tribunal, the 
Chamber's power under Article 28 m_ay include any request or order 1:Jie .. eurpose of which _is 
to assist the Tribunal in its mandate.7 In addition, the Chamber recallsJlule,54 which enables 
it to issue any orders it deems necessary for . the inves.tig~tion, prep~nition -or ·conduct of the 
trial. Acting under Article 28 and Rule 54, Trial Chamber.'II has. recentI§ issued an order for 
State cooperation in the instant case. 8 

. · 

6. The Chamber further recalls the jurisprudence of.the Tribunal. to the effect that the 
party seeking an order under Article 28 must, to t!1e extetjt possible;.specify the nature and 
purpose of the assistance soqght froiµ the requested State, as .well as if$rel¢vartce to the trial. 
It must also demonstrate that efforts have been made to obtain such assistance, and that these 
efforts have been unsuccessful.9 

· . . 

7. The Chamber notes that Paragraph 3 of the l\:fotion specifies ;the. nature of the 
information sought, as well as its relevance to the trial. Annex 2 to the Motion demonstrates 
that the Defence has made reasonable efforts to obta'in the assistance;ofthe Government of 
the Netherlands by requesting authorization to meet with the former UNAMIR officer in 
question. The Chamber further notes that the Defence efforts have b:ePP unsuccessful because 
of the policy of the Government of the Netherlands not to comply··.with non-obligatory 
requests related to the work of Ad-hoc .Tribunals. The Chamber ~erefqre concludes that the 
criteria for granting an ordeuequestiqg cooperation under Article 28 h~:ve·been met. 

8. Furthermore, the Chamber agrees with the Ad-hoc Tribunals' j~risptudence that when 
the Defence is not fully aware of the nature and ·relev.ance of the tesfitji6µy of a prospective 

Motion, para. 6, 7. 
Prosecutor v. Bagosora et al., Case No. lCTR-98-•H-T, Decision on Request; tQ Jhe Kingdom of the 

Netherlands for Cooperation and Assistance, 7 February 2005 (fC I), para. 4 (hereinafter:'Bagosora 7 February 
· 2005 Decision']. · · ·' 
8 Prosecutor v. Ndindiliyimana et al., Case·No. ICTR.00-56-T, Decision on-Nzuwonemeye's Ex Parte 
and Confidential Motion to Obtain the Coop~ratfoo of the Kingdom ofBelgium;· 9 No\,.embey 2005 (fC Ii) 
~hereinafter 'Ndin¢iliyimaT1ca 9 November 2005Decision']. · · . · 

Prosecutor v. Bagosora et al., Decision on the.Defence for Bagosora's Reqile$.t.to.Obtain the 
Cooperation of the Republic of Ghana, 25 May 2004 (TC I), para: 6, cited with approyaHn Ndindi/iyimana 9 
November 2005 Decision,. para. 10. See also Prosecutor v. Bagosora et al., De9ision-on..Request to the Republic 
of Togo for Assistance Pursuant to Article 28 of the Statute,.31 October 2005 (T-C I}, para. 2; Bagosora 23 June 
2004 Decision, para. 4; Bagosora 7 February 2005 Decision, para. 5. · 
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witness, it is in the interests of justice to allow the Defence to meet the w:,tness and assess his 
testimony. 10 

· 

9. However, in issuing the order for cooperation; the Chamber i :; mindful of the fact that 
the United Nations Assistant Secretary General for Legal Affairs· c,:,1,1ser.,ted to the proposed 
meetings based on a number of cond1tions. · , 

FOR THE ABOVE REASONS, THE CHAMBER 

GRANTS the Motion; 

RESPECTFULLY REQUESTS the Government of the Nethcrlan<!s to give its full 
cooperation to allow the Defence team for Nzuwonemeye to meet with i:nd interview Major 
Robert Alexander Van Putten in the Netherlands, at a place convenient_ to ~11 the parties; 

ORDERS that during the. meeting, the Defence shall not ask any questi9ns relating to (i) 
infonnation that was provided in confidence to the United Nations b:r -~ third person or State; 
(ii) what happened during closed meetings or informal consultations o£theSecurity Coul)cil; 
and (iii) information the disclosure of which would ph1ce.anyone's lif~ in_i,anger; 

DIRECTS the Registry to transmit this . Decision to the relevant authorities of the 
Government of the Netherlands; to collaborate with the _ I)efence · fc>~ 'N:?.iiwonemeye . in the 
implementation of this r~quest; and to report back to the Chfl.mber. · 

Arusha, 13 February 2006 

~L£~ 
Seon Ki Park f 
Judge 

· 1° Prosecutor v. Bagosora et al., Decision on Request for Subpoena ofMajo::·Gen<-ral Yaache and 
Cooperation of the Republic of Ghana, 23 June 2004 (TC I), piµ-a. 4. See also Prosd!'tor v. Krstic, Case No. IT-
98-33-A, Decision on Application for Subpoenas, _l July 2.003.(ICTY Appeals Cha'.iber), para. 8. 




