
07/ 12 ·os 11 :29 FAX 0031 705128932 ICTR REGISTRY _ _ ~CHIVES ~001 

Before: 

~trar: 

Decision of: 

. . . 6Jl-¥11 
Tribunal Penal IDtemational pour le Rwanda . . 
International Criminal Tribunal for Rwanda · . 

· . · . · . · IC,:1R-'lf,-Soz-A-
U-~i!aw◄h--~ 

IN-THE _APPEALS cHA;MBER 
(§1#~-6/'5~~ 

Judge Fausto Pocar, Presiding 
Judge Mohamed Sbah.abuddeen 
Jud&e Meb111et Giiney 
Judge Andresia Vaz 
Judge Theodor Meron 

Mr. Adama Dieng 
ICTR Appeals Chamber 

6 December 2005 · Date:~ ~ ,,_..,... 
AC1lon: A' v-: 
Copie~ To:~~ 

Ferdinand NABIMAN . 
Jean-Bosco BARAYAGWIZA Ot ~ 

Hassan NGEZE 
(Appellants) 

v. 

THE PROSECUTOR 
(R.espondent) 

Case No. ICTR-99•52-A 

DECISION ON HASSAN NGEZE'S MOTION TO SET ASIDE PRESIDENT 
M0SE'S DECISION AND REQUEST TO CONSUMMATE ms MARRIAGE 

Counsel for Hassan Ngeze 
Mr. Bharat B. Chadha 
Mr. Behram Shroff 

Counsel for Jean-Bosco Baravngwiza 
Mr. Donald Herbert 
Mr. Tanoo Mylvaganam 

Counsel for Ferdigsmd Nahimana · 
Mr. Jean-Marie Biju-Duval 
Ms. Diana Ellis 

Case No. IcrR.-99-52-A 

.. 
Office of the Prosecutor 
Mr. James Stewart 
Mr. Neville Weston 
Mr. Abdoulaye Seye 

Imcrnati ol\al Crimiuul Tdl>unal. l'or llw.:intla 
Ttl't>un:4\ p61al inlcn1atfon.-1l 1~<1ur le Rwanda 

. CE'PTIFH: n ·ritui-: COf'Y o ..- TI ii~ ORl(, IN . .-.T. sn:N lf '/'11:: 
corn:. C iiK'rlflEI::: C . "1-"()RMI:. ,, l .'OIUGINA L•l'AR .NOUS 

~'PLEf Z.~ NA.M'E I NOM: • • • • .• , ••••••• , ••••.•.••••.•.• · •••.••••.• •. •••.•.• 

. S(GNA.TllRE: .. 

· 6 December 2005 Q-



07112 '05 11 : 29 FAX 0031705128932 !CTR REGISTRY 
---------- - ---- ----------------- ➔ ARCHIVES Ill 002 

_ 6/ltl/lf 
THE APPEALS CHAMBER ofth.e International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other Serious Violations of International Humanitarian Law 

CoDJillitted in the Territory ~f Rwanda and Rwandan Citizens Respotl.Sible for Gen~cide and Other 
. . ' 

such Violations Committed in the Territory of Neighbouring States. between l January 1994 and 31 

December 1994 ("Appeals Chamber" and ''Tribunal'•, respectively). 

BEING SEIZED OF "The Appellant Hassan Ngeze's Motion for Setting Aside the Decision of 

President Judge Erik .M.0s~ on· bis Application for Review of the Registrar's Decision of 12in 

January, 2005 and Allow his ~equest to Consummate·ms Marriage and to Have Conjugal Visits at 

the UNDF Centre in Arusha or in the Alternative, at The. Hague", filed by Hassan Ngeze on 31 

October 2005 (''Motion'' and ''Appellant'', respectively), whereby the Appellant requests the 

Appeals Chamber to set aside the .. Decision on Hassan Ngeze's Application for Review of the 

Registrar's Decision on 12 January 2005", rendered by the President of the Tribunal on 15 

September 2005 ("President's Decision"), and to allow his request to consummate his maniage and 

to ha~e conjugal visits at the United Nations Detention Facility ("UNDF') in Arusha or, in the 

alternative, in The Hague;1 

NOTING that the Prosecution has not filed a response; 

NOTING the "Appellant Hassan Ngeze's Request for the Grant of Authorization to Marry and 

Other Consequential Reliefs at the !CTR Premises before the Determination of his Pending 

Appeal", filed by the Appellant before the Registrar on 7 October 2004; 

NOTING the ''Registrar' s Decision Pursuant to Article 8(3) (C) on the Request for Marriage and 

Other 'Reliefs" of 12 January 2005 (''Registrar's Decision"), whereby the Registrar did not oppose 

the Appellant's right to many but concluded that ''the Registry ha(d) no authority under the law to 

ensure that such marriage is consw:runated or to grant the conjugal visits that the Applicant is asking 

for"2 and that there were "no statutory provisions that empower" the Registrar ''to transfer the 
. . 

Applicant to the UN Detention Cen~e of [the] ICTY at The Hague for the pUipose of this 

m~age"3
, leaving, however, the Applicant at liberty to appeal the Registrar's Decision since the 

issues raised therein were "of importance in the development of the Humanitarian law'';4 

NOTING the Appectls Chamber's ''Decision on Hassan Ngeze•~ Motion Appealing the Registrar's 

Denial of Marriage Facilities" of 20 January 2005 that dismissed as frivolous "Appellant Hassan 

1 Motion, p. 2. 
2 Registrar's Decision, para. 16. 
1 Ibid., pa.Ill. l 8. 
4 Idem. 
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C11o/lf 
N geze' s Motion for Setting Asi~e the Decision of the Registrar Dated 12

th January 2005 Pursuant to 

Article 8(3) (C) on the Request for Marriage and Other Reliefs and to Grant Leave to Marry at the 

ICTR Premises Before the Detennination of his Pending Appeal'' of 17 January 2005, pursuant to 

Rule 19 of the Tribunal's Rules of Procedure and Evidence (''Rules of Procedure'') and Rule .83 of 

the Rules Covering the Dclention of Persons Awaiting Trial or Appeal Before the Tribunal or 

Otherwise Detained on the Authority ofthe.Tribunal5 ("Rules of Detention"); 

. NOTING the "Appellant HassaD Ngeze's Application for Review of the Registrar's Decision of 

12.01.05 Denying Permission to Get Married at the ICTR Premis_es Pending the Detennination of 

bis Appeal" filed by the Appellant before the President of the Tribunal on 12 January 2005; 

NOTING that the President's Decision confirmed the UNDF detainees' right to marry but 

concluded thst no applicable legal provisions or instruments •~equire[ dJ consummation of marriage 

and conjugal visits during detention" and that, therefore, the Registrar• s Decision did ''not amount 

to any unfairness which call[ ed] for presidential intervention";6 

NOTING that the "Appellant Hassan Ngeze·s Request for the Reconsi~eration by the Honorable 

President - ICTR of his Decision Dated September 14~ 2005 Relating to Con~~tion of 

·a e and Fllrther to Permit his Would Be Wife to Contribute the S\llll of US$ Seven Thousand 

(USD 7,000) with Return Tickets from AJ:usha to The Hague and Return to AJ:usha to Enable 

Solving the Registry Budgetary Problem in the Transferring the Appellant to The Hagµe Detention 

Center· for bis Wedding Ceremony & Consummation and Short Conjugal Visit at The Hague 

Detention Center" of 21 September 2005 was denied by the President of the Tribunal on 30 

September 2005, on the ground that the existence of new facts, such as the contnoution by the 

Appellant to the cost of the consummation of marriage, did not constitute a sufficient ground for 

review;7 

NO~G that the Appellant challenges the President's Decision in light of "the significance of the 

issues raised" in lris Motion, in particular those relating to "(i) (t]he concept of marriage and nullity; 

(ii) [p]risoners' right to marry, consummation and conjugal visits; (iii) [d]ifferential treatment and 

discrimination of ICTR prisoners~';8 

CONSIDERING that, pursuant to R'1;1e ·3 of the Rules of Detention, the Commanding Officer of 

the UNDF has primary responsibility. for all aspects of the daily m~gement of the Detention Unit 

• 
5 Adopted on 5 June 1998. 
6 President's Decision, para. 19. 
7 Lt:ner. of the President of the Tribunal to Detainee Hassan Ngeze, .. Reconsideration of the President's Decision of 14 
September 2005", 30 September 2005. 

Case No. ICfR-99-52-A 3 · 6 December 2005 ~ 



07/ 12 ' 05 11 : 31 FAX 0031705128932 ~CHIVES - -- ----------- ---- - ----.- · ICTR REGISTRY @004 

,ij?#f 
and that, pursuallt to Ru1e; 82 and 83 of the Rules of Detention, where a detainee is not satisfied 

with the response of the Commanding Officer, he or she has the right to file a written complaint to 

the Registrar who shall forward it to the President of the Trib~al; 

FINDING that, in the present case, this procedure was followed; 

CONSIDERING that the Appeals Chamber has the statutory duty to ensure the fairness of the 

proceewngs on appeal9 and; thus, has jurisdiction to review decisions of the Tribunal's Regi~trar 

and President; 

CONSIDERING, however, that the exercise of such jurisdiction: should be closely related to the 

fairness of proceedings on appeal and should not be used as a substitute for a general power of 

review which has not been expressly provided by the Rules of Detention; 10 

. . 
CONSIDERING that the Appellant has not identified any impact by the issues raised in his Motion 

on bis right to fair proceedings; 

F1NDING that the detention conditions raised by the Appellant arc not related to the fauness of 

proceedings on appeal and that, therefore, the Appellant's right to fair proceedings has not been 

infringed by the outcome ofthe_President's Decision; 

FINDING, therefore, that the Appellant has· exhausted all available remedies and that the Appeals 

Chamber has no jurisdiction in this matter; 

FOR THE FO~GOING REASONS, 

DISMISSES the Motion. 

• Motion; para.· 5. 
9 Ferdinand Nahimana et al. v. Prosecutor. CII.Se No. IC'TR-99-52-A, Decision on Appellant PerdinAnd Nalriroana 's 
Motion for Assistance from the Registrar in the Appeals Phase, 3 May 2005, paras 4 and 7; Ferdinand Nahimana et al. 

· v. Prosecutor, Case No. ICTR-99-52-A, Decision on "Appellant Hassan Ngcze's Motion for Leave to Pc:nni.t his . 
Defence Counsel to Conmwnicate with him during Aftemoon Friday, Saturday, Sunday and Public Holidays", 25 April 
2005, p. 3. See also, Prosecuror v. Milan Milutinovtc et al., Case No. IT-99-3 7-AR. 73 .2, Decision on Interlocutory 
Appeal on Motion for Additio:aal Funds, 13 November 2003, para. 19. . · 
10 See, by analogy, Prosecutor v. Milan Milutinovii: et al., Case No. IT-99-37-AR.. 73.2, Decision on Interlocutory 
Appeal on Motion for Additional Funds, 13 November 2003, pa.na. 20. 
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Done in English and French, the English text· being authoritative. 

' 
Dated this 6th day of December 2005, 
At The Hague, The Netherlands 

Case No. ICTR·99-52-A, 5 . 

Fausto Pocar 
Presi~ Judge 

. ,~~ 

,~~ 
~7~~ . 

[Seal of the Tribunal] 

6 December 2005 




