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Count 1: Conspiracy to Commit GGenocide

3] Introduction

19.  Count | of the Indictment charges all four Accused with the crime of conspiracy to
commit genoctde on the basis of both direct individual ciminal responsibility, under
Article 6 (1) of the Statute, and for imputed criminal responsibility, under Article 6
(3) of the Statute. The Indictment alleges that the Accused conspired together and
with others to Kill or cause serious bodily or mental harm to members of the Tutsi
population with the intent to destroy, in whole or in part, a racial or ethnic group, and
thereby committed conspiracy to commit genocide. All of the Accused seek acguittal
on the Count of Conspiracy to Commit Genocide under Arficle 6 (1) of the Statute.
Casimir Bizimungu and Jérdme-Clément Bicamumpaka also seek acquittal under
Article 6 (3) of the Statute.

20.  The relevant time pertod identificd in the Indictment is between late 1990 and Julzy
1994.® The Tribunal’s jurisdiction is limited to crimes committed during 1994
However, the Chamber notes that conspiracy is a crime of a continuing nature.”® For
this reason, evidence of acts oceurring prior to 1994 may be relied upon as evidence
of cnimes committed during the period between 1 January 1994 and 31 December
1994,

21.  Count 1 of the Indictment alleges that the Accused persons “conspired together and
with others....” The paragraphs of the Indictment which relate to the count of
conspiracy name a number of co-conspirators. They are, first, in relation to each
Accused, the three remaming co-Accused, and, second, the foilowing persons: André

Ntageruraf ! Pauline Nyir::unasl_lhl.lku,32 Eliézerlyiyitegeka Theoneste Ba_Fosora,

]

3
E " ; atse, Joseph

* Indictment, para. 5.1.

¥ Sratute, Article 1.

*® Nahimana et al., Judgement (TC), 3 December 2003, paras. 100-104, 1044,

¥ Indictment, paras. 5.1, 6.9, 6.18, 6.19 (refers to “participation of all the Government ministers™), 6.21 (refers
to “the Interim Government™), 6.22 (refers to “the Government” and “the Ministers™), 6.23, 6.26, 6.30, 6.31,
6.46 {refers to “the Interim Government™), 6.64, 6.66 (refers to “members of the Interim Government, political
leaders") 6.68.

(refers to “the lnterim Go\'cmment") 6. 22 (rcfcrs to “thc Guvcmment and “the Mlmsters ) 6.23, 6.24, 6 EIS
6.20, 6.31, 646 (refers to “the Interim Government™), 6.64, 6.66 (refers to “members of the Interim
Government, political leaders”), 6.68.

 {ndictment, paras. 5.1, 6.9, 6.18, 6.10 (refers to “participation of all the Government ministers™), 6.21 (refers
to “the Interim Government'), 6.22 (refers to “the Government” and “the Ministers™), 6.26, 6.30, 6.31, 6.46
(refers to “the Interim Government™), 6.64, 6.66 (refers to “members of the Interim Government, political
leaders™), 6.68.

** indictment, paras. 5.1, 6.5, 6.8, 6.19 (refers to “parlicipation of all the Government ministers™), 6.21 {refers to
“the Interim Government”™), 6.22 {refers to “the Government” and “the Ministers™}, 6.46 (refers to “the Interim
uuvcmhmmmmmcm Y 6:68;

* Indictment, paras. 5.1, 6.8, 6.9, 6.14, 6.18, 6.19 (refers to “participation of all the Government ministers”),

6.21 {refers to “the Interim Government™), §.22 (refers to “the Government” and “the Ministers”), 6.26, 6.30,
6.31, 6.34, 6.46 (refers to “the Interim Govemment™), 6.64, 6.66 (refers to “members of the Interim
Govemnment, political leaders™), 6.67, 6.68.
* |ndictment, paras. 5.1, 6.9, 6.14, 6,18, 6.19 (refers to “parnticipation of all the Government ministers™), 6.21
(refers to “the Interim Government™), 6.22 (refers to “the Government” and “the Ministers”}, 6.26, 6.30, 6.31,
6.4% (refers to “the Interim Government”), 6.64, 6.66 (refers to “members of the Inferim Government, political
leaders™), 6.67, 6.68.
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named in the Indictment, the evidence adduced is insufficient and, as a matier of [aw,
the Chamber must acquit the Accused on the count of conspiracy.

The Chamber does not accept this submission by the Mugiraneza Defence. The
question before the Chamber is whether, upon the basis of the allegations in the
Indictment and the evidence presented, a reasonable trier of fact could find the
Accused guilty of the crime alleged. Therefore, the Chamber must decide whether a
reasonable trier of fact could {ind that the Accused, Prosper Mugiraneza, entered into
a conspiracy to commit genocide with the persons named in the Indictment — notably,
his threc co-Accused and the numerous other individuals named in the Indictment.
Furthermore, the Prosecution's presentation of evidence of Prosper Mugiraneza’s
alleged involvement, during the relevant pertod, with other persons not named in the
Indictment does not offend any legal principle. First, the Indictment alleges that the
Accused conspired with certain named individuals “and others”. In the Chamber’s
view, it may not be possible for the Prosecution to name every single individual with
whom an accused person is alleged to have conspired. Second, the Defence has
received notice of the evidence to be presented by the Prosecution witnesses, and
therefore, has been on notice of what such witnesses might say concerning any
connection between these individuals and Prosper Mugiraneza. Third, the evidence
concerning the Accused's connections with certain individuals does not mean that
such evidence falls into the category of particulars not pleaded in the Indietment.

Submissions on the Evidence
Defence Motions

All the co-Accused submit that the Prosecution has failed to adduce sufficient
evidence to prove the existence ol a conspiracy between the persons named in the
Indictment or the involvement of each co-Accused in a conspiracy, if one is found to
exisi. All the co-Accused also submit that they cannot be found guilty merely on the
basis of their positions as Ministers of the Interim Government, which, they submit,
is the basis of the Prosecution case.

The Defence for Casimir Bizimungu argues that conspiracy cannot be committed by
omission, that the Accused must have actively participated in the alleged conspiracy,
and that there is no such evidence against the Accused in this respect. The Defence
for Justin Mugenzi asserts that the case against the Accused is consistent with rather
than probative of a conspiracy to commit genocide. The Defence for Jéréme-Clément
Bicamumpaka submits that the Prosecution is “‘proceeding backwards”, assuming
that the events of 1994 could have resultcd only from a prior conspiracy. The
Defence for both Jérdme-Clément Bicamumpaka and Casimir Bizimungu submit that
mere presence is not sufficient to show that a person has entered into a conspiracy.

Prosecution Response

The Prosecution, in its Response, enumerates evidence against each of the four
Accused upon which, 1t submits, a reasonable trier of fact could find each of them
guilty of the crime of conspiracy to commit genocide.®

% The case against Casimir Bizimungu is presented in paragraphs 81-92 of the Prosecution Response; the case
apainst Justin Mugenzi is presented in paragraphs 29-39 of the Prosecution Resprye; the case against Jérdme-

. .



The Prosecutor v. Casimir Bizimungu et al., Case No. ICTR-99-50-T

A2FEo

Defence Replies

33.  The Defence for Casimir Bizimungu, Jérdme-Clément Bicamumpaka, and Prosper
Mugiraneza challenge several of the evidentiary summaries relied upon by the
Prosecution in its Response.®' Furthermore, the Defence for Casimir Bizimungu
submits that, on the basis of Decisions rendered on 23 January 2004 and 3 February
2004, the Chamber may not rely, in respect of Count 1 of the Indictment, upon any
evidence against Casimir Bizimungu regarding his activities in Ruhengeri Préfecture.

v) Deliberations on the Evidence

34.  On the basis of the reasoning in paragraphs 25 and 26 above, it follows that the
Chamber may consider all of the evidence before it pertaining to the count of
conspiracy and 1s not hmited to a constderation of evidence conceming events that
oceurred prior to 7 Aprit 1994,

35.  The Chamber must determine whether there is sufficient evidence upon which a
reasonable trier of fact could find that a conspiracy to commit genocide was formed
amongst the Accused persons, Lhe co-conspirators named in the Indictment, and
others, during the relevant period, and that they each had the requisitc intent to
commit genocide. The evidence is not based on direct observation of the Accused
entering into an agreement with one another. Rather, the evidence concems the words
and conduct of the Accused, sometimes in the presence of one another and/or their
alleged co-conspirators, which is said to be indicative of the existence of the alleged
agreement. Furthermore, the manner in which events unfolded, following the
shooting down of the President's plane, including the behaviour of the Accused, may
be indicative of the existence of a conspiracy and of concerted planning prior to that
date.

36.  Inits analysis, the Chamber has considered evidence including, but not limited to:

{1} Evidence concerning the alleged political affiliations of the co-Accused and the
alleged institutional ethnic discrimination within those political parties at the relevant
time and/or those parties’ alleged involvement with the Interahamwe;

2) Evidence concerning methods of organization and co-ordination during the period of
late 1990 to July 1994 which may be evidence of pre-planning:

{a) Meetings allegedly involving all of the co-Accused, or involving one
or more co-Accused, sometimes in the presence of other alleged co-
conspirators (timing, content, participation, location);*

Clément Bicamumpaka is presented in paragraphs 93-107 of the Prosecution Response; and the cese against
Prosper Mugiraneza is presented in paragraphs 108-120 of the Prosecution Response,

®! Casimir Bizimungu, Jérdme-Clément Bicamumpaka, and Prosper Mugiraneza each filed a Reply to the
Prosecution Response.

%2 See Witmess GTC, who testified that, as of 1993, the PL power faction was comprised only of Hutu members
and that Justin Mugenzi was the leader of the PL {T. 1 March 2005 pp. 18-22). See also Wimess GJQ, who
testified that Prosper Mupgiraneza participated, from September 1993 until 1994, in the recruitment of
Imterakamwe (T. 10 March 2005 pp. 35-41, 47-48). See also Wimess GIJW, who testified that Prosper
Mugiraneza, a prominent a member of the MRND party, was in charge of party activities in Kigungo. (T. 22
March 2004 pp. 36-41, 52).

5 See Witness Fidéle Uwizeye, who testified about two meetings at which all of the four co-Accused, as well as
certain alleged co-conspirators, were present. According to the witmess, Tutsi ciﬂians end local administrators
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"ericouragement ot provocation to commit an offence”.”® To be direct, the incitement

must be "more than mere vague or indirect suggestion”,”' but may be "implicit" >
The direct element of the crime should be viewed "in the light of its cultural and
linguistic context” and assessed on a case-by-case basis by "focusing mainly on the
issue of whether the pcrsons for whom the message was intended immediately
grasped the implication thereof™.**

58.  The public element of incitement has been interpreted as a "call for cnminal action to
a number of individuals in a public place or to members of the general public at large
by such means as the mass media".” In determining whether the incitement is public,
two imporiant factors to constder are: the place where the incitement occurred and
whether or not the assistance was selective or limited.”® The mens rea of the crime
lies in the "intent to directly prompt or provoke another to commit genocide”.’® When
examining the evidence, the Chamber is mindful that direct and public incitement to
commit genocide is an inchoate offence which is punishable even where such
incitement proves unsuccessful,”’

Prosper Mugiraneza: Sufficiency of Evidence Under Articles 6 (1) and 6 (3) of the Statute

59. The Defence acknowledges evidence that "Mugiraneza made or was present at
speeches and political rallies both before and during the Tribunal's temporal
jurisdiction”, but asserts that this cvidcncc fails to support a finding of direct and
public incitement to commit genocide.?® Specifically, the Defence challenges the

—_sufficiency of the evidence in reiation (o the public character of the meetings and

rallies and in relation to any speeches made by the Accused, in 1994, which could be
construed as incitement".”

60.  There is also evidence that the Accused attended political meetings and rallies in
1994, where inciting words wcre spoken by speakers with whom he was politically
associated. Specifically, Harriet Sebera testified that President Sindikubwabo

™ Nahimana et ol., Judgement (TC), 3 December 2003, para. 1011; Akayesu, Judgement (TC), 2 September
1998, para. 555,

* Bagosora et al., Decision on Motions for Judgement of Acquittal (TC), 2 February 2005, para. 22;
Nahimana et al., Judgement (TC), 3 December 2003, para. 1011; Akayesu, Judpement (TC), 2 Seplember
1998, para. 557.

%2 Nahimana et al., Judgement (TC), 3 December 2003, para. 1011; dkayesy, Judgement (TC), 2 September
1998, para. 557.

* Nahimana et al., Judgement (TC), 3 December 2003, para. 1011; Akayeswu, J udgement (TC), 2 September
1998, para. 557.

* Nahimana et al., Judgement (TC), 3 December 2003, para, 1011: Akayesu, JTudgement (TC), 2 September
199K, para. 530, citing the definition of the International Law Commission in its Report to the General
Assernbly, 51 U.N. ORGA Supp. (no. 10) at 26, U.N. Doc A75/10 {1996},

» Muvunyi, Decision on Tharcisse Muvunyi's Motion for Judgement of Acquittal Pursuant to Rule 98 bis, 13
Qctober 2005, para. 61; Nzhimana ef al., Judgement (TC), 3 December 2003, para. 1011; Nivitepeka,
Judgement (TC), 16 May 2003, para. 431; Akavesu, Judgement (TC), 2 September 1998, para. SS?

Muvuny:. Decision en Tharc:sse Muvunyi's Motion for Judgement of Acquittal Pursuant to Rule 98 bis
(TCJ, 13 October 2005, para. 61; Bagosora et al., Decision on Motiens for Judgement of Acguittal (TC), 2
Fcbruary 2005, para. 22; Akayesu, ludgement (TC), 2 September 1998, para. 560,

Muvunv:, Decision on Tharcisse Muvunyi's Motion for Judgement of Acquittal Pursuant to Rule 98 bis
{TC), 11 October 2005, para. 61; Nakimana et al., Judgement (TC), 3 December 2003, para. 1013; Niyitegeka,
Judgement {TC), 16 May 2003, para. 431; Akayesu, Judgement (TC), 2 Septemnber 1998, para. 562.

Muglraneza Motion, para. 96.

Muglraneza Motion, para. 96. D
Y . W
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Interahamwe, There is also evidence capable of establishing the Accused's
knowledge of several meetings organized by local leaders, including the préfet of
Gitarama and an Interahamwe chief, where "people’s heads were heated up and they
started killing".'® The Chamber is of the view that this evidence, if believed, is
sufficient to lead a rcasonable trier of fact to find Jérome-Clément Bicamumpaka
guilty beyond 2 reasonable doubt of direct and public incitement to commit genocide,
under Article 6 (3) of the Statute. Accordingly, the Defence Motion for acquittal of
Count 4, under Article 6 (3) of the Statute, is denied.

Count 6: Murder as a Crime against Humanity

64.  Thrcc Accused, Casimir Bizimungu, Justin Mugenzi, and Prosper Mugiraneza,
request acquitial on Count 6 of the Indictment, Murder as a Crime against Humanity,
under Articles 6 (1) and 6 (3} of the Statute. Jéréme-Clément Bicamumpaka requests
that the Chamber enter a judgement for acquittal on all counts, including Count 6, for
Article 6 (3) liability, and further requests that the Chamber, proprio motu, grant
acquittal on any count for which the Prosecution has not presented sufficient
evidence.

65. The definition of Murder as a Crime against Humanity is not in controversy between
the Parties. Both the Delence for Mugenzi and the Prosecution cite the definition of
murder enunciated in Prosecutor v. Ndindabahizi,'

]

definition of murder requiring premeditation:

In brief, the mens rea of murder is a premeditated intent to kill or inflict
grievous bodily harm, with knowledge of and reckless [disregard] toward the
likelthood that this harm will cause the victim’s death.'”’

67.  The Trial Chamber in Prosecutor v. Muhimana articulated substantially the same
standard as that applied by the Trial Chamber in Prosecutor v. Ndindabahizi, stating
that:

Murder is the intentional killing of a person, or intentional infliction of grievous
bodily harm committed with the knowledge that such harm, will likely cause the
victim's death, and with no lawiul justification or excuse. Murder, like rape, is
punishable as a crime against hwmanity, “when commitled as part of a
widespread or systematic aftack against any civilian population on national,
political, ethnie, racial or religious grounds."ms

68, The Chamber endorses this definition of murder, with the requirement that the
intentional killing be premeditated.

69.  The Chamber has carefully examined the record, and is persuaded that there is
suffictent evidence to establish that during the period April-July 1994, widespread, if
not also systematic, attacks were committed in Rwanda.

%5 T. 19 March 2004 pp. 4, 24.
1% Mugenzi Motion, para. 49; Prosecution Response, para. 129,

%7 Prosecution Response, para. 238,
' Muhimana, Judgement and Sentence (TC), 28 April 2005, para. 568.
LA /
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Casimir Bizimungu, Sufficiency of Evidence Under Articles 6 (1) and 6 (3) of the Statute

70.  The Defence for Casimir Bizimungu admits that Witness GTD presented evidence
linking the Accused to the murder of a soldier and a chiid named Védaste at a bar in
Gitarama. However, according to the Defence, this evidence was “riddled with
improbabilities and contradictions”. The Defence submits that the Prosecution case in
respect of the alleged murder “completely broke down™ and that no reasonable trier
of fact could conclude that Casimir Bizimungu had the necessary mens rea to be
found guilty of this alleged crime.

71, The Chamber has examined the record, particularly the evidence presented by
Witness GTD,'” connecting Casimir Bizimungu with the events leading to the
killing of a soldier and a child named Védaste at a bar in Gitarama. Although the
Defence has characterized this evidence as unreliable, the Chamber cannot say that
the evidence is so lacking in credibility that no reasonable trier of fact could find the
Accused guilty under either Article 6 (1) or 6 (3) of the Statute for Murder as a Crimne
Agamst Humanity. Consequently, the Chamber cannot enter a judgement of acquittal
for Casimir Bizimungu, in respect of Count 6, under Article 6 (1) or 6 (3) of the
Statute, and denies the Defence motion on this count. The Chamber's uwitimate
determination must be based on findings of fact which can be made only at the end of
the proceedings, when all the evidence has been presented.

Justin Mugenzi: Sufficiency of Evidence Under Articles 6 (1) and 6 (3) of the Statute

72.  The Defence for Justin Mugenzi accepts, in general terms, that there is evidence
regarding the commission of crimes against humanity in Rwanda in 1994. However,
it disputes the sufficiency of evidence in relation to Count 6 of the Indictment against
the Accused. The Defence argues that, for a conviction to be cntered against the
Accused on the alleged acts of murder, the Prosecution must establish a link between
Justin Mugenzi and the killings.

73.  The Prosecution responds that Witnesses GKJ and LEL gave evidence of Justin
Mugenzi’s direct link to the killings. Witness GKJ testified about the killing of Jean-
Baptiste Muyango at Kivumu on an unspecified date in April 1994.""° Witness LEL
testified that she heard from others that Justin Mugenzi had sent a soldier to the
church where she was taking refuge, and that that soldier removed from the Church a
woman called Vestine prior to an attack on the church,''! which, according to the
Prosecution, shows the selective use of Justin Mugenzi’s authority to save people
from being killed, his general influence and power, and his responsibility for the
deaths of the refugees who remained in the church.

74.  After considering the partics' submissions, the Chamber cannot say that there is no
evidence linking Justin Mugenzi to the killing of identifiable individuals during the
events of 1994 in Rwanda. Thc Chamber notes, in particular, Witness GKI's
testimony relating to the death of Jean-Baptiste Muyango, which goes to the
Accused's responsibility, as a superior for the crime of murder, under Article 6.3 of

""'T. 1 July 2004 pp. 22-24.

' T. 23 September 2004 pp. 39-40. Y
""'T. 16 February 2004 pp. 28-33. \
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Prosper Mugiraneza and Jeérome-Clément Bicamumpaka: Sufficiency of Evidence Under
Article 6 (3) of the Statute

84.  Evidence has been presented that both Prosper Mugiraneza and Jérdme-Clément
Bicamumpaka wielded authority and influence over local Government officials and
leaders of the /nterahamwe. Evidence also has been adduced that both Accused were
informed of crimes of mass killings directed by identified local Government officials
and MRND leaders, and that the Accused failed to take the necessary and reasonable
measures to prevent such crimes or to punish the perpetrators thereof. The evidence
of the relationship between the Accused and local Government and MRND officials
and Interahamwe leaders could, if believed, establish a superior-subordinate
relationship, That finding, of course, must be based on determinations of fact which
the Chamber can make only at the end of the proceedings, in light of the full
arguments of the parties. Accordingly, the Chamber denies the Motions of both
Prosper Mugiraneza and Jérome-Clément Bicamumpaka for acquittal on Count 7 of
the Indictment, under Anticle 6 (3) of the Statute.

Count 8: Rape as a Crime against Humanity

85. The four Accused, Casimir Bizimungu, Justin Mugenzi, Jérdme-Clément
Bicamumpaka, and Prosper Mugiraneza, request a judgement of acquittal, on Count
8, Rape as a Crime against Humanity, pursuant to Article 3 (g) of the Statute. All
Accused request acquittal under both Articles 6 (1) and 6 (3) of the Statute.

Justin Mugenzi: Sufficiency of the Evidence Under Articles 6 (1} and 6 (3) of the Statute

86.  The Defence for Justin Mugenzi argues that charges on Count 8 should be dismissed
for lack of any evidence linking the Accused with alleged acts of rape in Rwanda in
1994, under Article 6 (1) or Articte 6 (3) of the Statute. With respect to the Accused’s
alleged liability under Article 6 (1) of the Statute, the Defence submits that neither
the Indictment nor the Pre-Trial Brief nor any admissible evidence indicates Justin
Mugenzi's involvement, directly or indirectly, in acts of rape.

87.  With respect to Justin Mugenzi's alleged liability under Article 6 (3), the Defence
submits that no evidence has been adduced to establish the existence of a superior-
subcrdinate relationship between Justin Mugenzi and any individual who is shown to
have committed acts of rape. The Defence further argues that there is no evidence
that the Accused knew or should have known of any acts of rape. The assertion that
Justin Mugenzi, by virtue of his position as a Government Minister, had or should
have had knowledge of individual crimes of rape is both “‘unrealistic” and “wholly
unsupported by any evidence”. In support of this argument, the Defence refers to the
evidence presented by the préfer of Gitarama, who testified to having no knowlcdge
of any rape in his préfecture untii after the period of the Tribunal’s temporal
jurisdiction. ''* The Decfence also reminds the Chamber that, as paris of Dr.
Nowrojee’s testimony were declared inadmissible, any evidence demonstrating the
Accused's alleged knowledge of crimes of rape, under Article 6 (3), is “utterly
missing” from the Prosecution case.

"*® Mugenzi Motion, para. 88. “ Q @/_’/7
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88.  The Chamber recalls the evidence presented by Witness LEL, who testified to the
rape of a certain Uwera. The Chamber notes that Witness LEL was the only witness
to have mentioned Justin Mugenzi during the course of testimony. According to this
witness, some refugees, who had sought shelter in a church, mentioned the Accused'’s
name, after a soldicr had entered and left the church.'?® The witness later hcard it said
that Justin Mugenzi was responsible for the attack on this church.'?!

89.  Having closely reviewed Witness LEL's testimony, the Chamber finds no evidence to
implicate Justin Mugenzi with the rape of Uwera. The witness’s testimony does not
provide a link between the Accused and the alleged perpetrator of Uwera’s rape so as
to establish a superior-subordinate relationship; nor does the record show that the
Accused knew or had reason to know of the rape of Uwera.

90.  The Chamber [inds that Justin Mugenzi has no case to answer in respect of any rape
committed under the Tribunal's jurisdiction. Consequently, the Chamber grants a
judgement of acquittal to Justin Mugenzi on this count, under both Article 6 (1) and
Article 6 (3) of the Statute.

Casimir Bizimungu: Sufficiency of the Evidence Under Articles 6 (1) and 6 (3) of the Statute

91.  The Defence argues that the Prosecution has not accused Casimir Bizimungu of rape
under Article 6 (1) of the Statute. Indeed, the relevant paragraphs of the Indictment
(5.37 and 6.65) are not listed among the factual elements, in support of Count 8.

[ ] o s . q +ha

M > L] v 1L} Ly L) uLmingy L] i L LI

Accused’s responsibility for the cnime of rape either by individual commission,
aiding and abetting, or incitement.

92.  The Defence further submits that no evidence has been adduced to demonsirate that
Casimir Bizimungu was aware that any of his subordinates committed acts of rape. In
support of its argument, the Defence refers to the testimony of the préfer of Gitarama
that the authorities only learned of the commission of crimes of rapes well after July
1994, The Defence also refers to the Chamber’s Decision of 8 July 2005 in respect of
the inadmissibility of Dr. Binaifer Nowrojee’s opinion regarding government
authorities' knowledge of rapes throughout Rwanda in 1994.

93,  The Chamber notes that, by virtue of the Decision issued on 23 January 2004, the
testimonies of Witnesses GKB and GAP are inadmissible as evidence against
Casimir Bizimungu. Although Witness GAT testified to sexual threats from members
of the [nterahamwe who worked at the Ministry of Health, the witness did not
provide any evidence of any act of rape against an identified individual or any
evidence that linked the Accused with any crime of rape. 22 Accordingly, the
Chamber finds that Casimir Bizimungu has no case to answer in respect of Count 8,
and the Chamber grants his Motion for a judgement for acquittal, under Article 6 (1)
and Article 6 (3) of the Statute,

12T 16 February 2004 pp. 28-29.
21T 16 February 2004 p. 32. -
22T 26 February 2004 pp. 11, 17.
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establishing patrols, and training in the use of firearms. There is evidence that,
following these meetings, roadblocks were established by fnierahamwe civil militia,
and that many civilians, protected under Article 4 of the Statute, were detained and
killed at the roadblocks. There is also evidence that Inferahamwe were involved in
acts of violence against victims, who were civilians protected under Common Article
3 to the Geneva Conventions and Additional Protocol I to the Geneva Conventions,
over which this Tribunal has jurisdiction, pursuant to Article 4 of the Statute. '

104. On the basis of this evidence, the Chamber is satisfied that a reasonabie trier of fact
could find that the requisite nexus existed between the alleged offence and the armed
conflict, under Article 4 of the Statute, during the Tribunal's temporal jurisdiction.
The Chamber's final determination on this matter will be made at the end of the trial,
when all of the evidence has been presented.

(iii)  Status of the Victims

105. There is evidence that civilians, protected under Article 4 of the Statute, were victims
of the Govemnment's civil defence measures in force between April and July 1994.'%*
Accordingly, the Chamber is satisfied that a reasonable trier of fact could find that
the third prerequisite of crimes enumerated under Article 4 existed during the
relevant time in Rwanda.

(iv)  Principle of Nullum Crimen Sine Lege

106. The Defence for Prosper Mugiraneza argues that a conviction of the Accused on
Count 9 of the Indictment would violate the principle of nullum crimen sine lege. The
Chamber does not agree with the Defence submission. Indeed the Tnbunal has
already determined that Common Article 3 and Additional Protocol II were
applicable in Rwanda in 1994 as a matter of convention and custom.'”” Rwanda
became a party to the Geneva Conventions of 1949 on 5 May 1964 through
succession,'*° and, through ratification, to the Additional Protocol II thereto on 19
November 1984, 17 Moreover, the Article 4 offences named in the I[ndictment
constituted crimes under the laws of Rwanda in 1994."*® The Chamber, therefore,
finds that Common Article 3 and Additional Protocol Il were in force in Rwanda in
1994 and that the application of Article 4 of the Statute to the situation in Rwanda
during the Tribunal's temporal jurisdiction does not violate the nuilum crimen sine
lege principle,

107.  Accordingly, the Chamber finds that there is evidence upon which a reasonable trier
of fact could detenmine that each of the general pre-requisites for crimes enumerated

3 T. 6 April 2005 pp. 52-33, 56; T. 7 April 2005 pp. 61-67.

14 See testimonies of Witness Fidele Uwizeye (T. 6 April 2005 pp. 48-50, 65) and Harriet Sebera (T. 20
October 2004 pp. 43-44;T. 21 October 2004 pp. 8-20).

% Semanza, Judgemen (TC), 15 May 2003, para. 353; Baglishema, Judgement (TC), 7 June 2001, para. 98;
Akayesu, Iudgement (TC), 2 September 1998, para. 617.

1 The Geneva Conventions of 1949 entered into force for Rwanda with a retroactive effect as from | Tuly
1962, the date of Rwanda's independence. See www.icrc.org/ihlusf.

""" See Bizimungu et al., Decision on the Prosecutor's Motion and Notice of Adjudicated Facts, 10 December
2004, i which this Chamber judicially noticed that Rwanda acceded to the Geneva Conventions of 12th August
194% on 5th May 1964 and acceded to Protocols additional thereto of 8th Tune 1977 on 19th November 1984.

Y See, Kayishema and Ruzindana, Judgement (TC), 21 May 1999, para. 157; Akayesu, Judgement (TC), 2

September 1998, para. 617.
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