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1. This Bench of three Judges of the Appeals Chamber is seized of Joseph Nzirorera’s
“Interlocutory Appeal of Decision ‘Reserving’ Motion to Dismiss for Lack of Jurisdiction: Joint
Criminal Enterprise and Complicity”,. filed on 19 September 2005 (“Appellant” and “Appeal”,
respectively). The Appeal takes issue with part of Trial Chamber III’s “Decision on Defence
Motions Challenging the Indictment as Regards the Joint Criminal Enterprise Liability” of 14
September 2005 (“Impugned Decision”),' which determined to “reserve” its deliberations on the
challenge to joint criminal enterprise liability and complicity, contained in Joseph Nzirorera’s
“Preliminary Motion to Dismiss for Lack of Jurisdiction: Joint Criminal Enterprise” of 4 May 2004.
In the relevant part of the hnpugtlcd Decision the Trial Chamber found that this motion was one

challenging jurisdiction pursuant to Rule 72 of the Rules of Procedure and Evidence of the Tribunal
(uRulesn) .2

2. The Appeal is filed under Rule 72(B)(i) of the Rules, which provides that decisions 611
preliminary motions may not be appealed on an interlocutory basis, except, inter alia, “in the case

of motons challenging jurisdiction, where the eippeal by either party lies as of right.” Pursuant to
‘Rule 72(D): '

“For purposes of paragraphs (A)(i) and (B)(i), a motion challenging jurisdiction refers exclusively
to a motion which challenges an indictment on that ground that it does not relate to:

()  amyofthe person; indicated in Artici&s 1,5, 6 and 8 of the Statute;
‘(i) the territories indicated in Articles 1, 7 and 8 of the Statute;

(iii)  the period indicatéd in Articles 1, 7 and 8 of the Statute; or

(iv)  any of the violations indicated in Articles 2, 3, 4 and 6 of the Statute.”

3. Pursuant to Rule 72(E) of the Rules, this Bench must determine whether the Appeal is

“capable of satisfying the requirements” of Rule 72(D) of the Rules; if it is not, the Appeal must be
dismissed.

4. The Appellant submits that the amended indictment “does not relate to violations of Articles
2 and 6 of the Statute because customary intemational law and the Statute of the Tribunal [do] not

authorize the ‘extended’ form of Joint Criminal Enterprise liability for complicity in genocide,”* as

' As amended by the Corrigendum filed on 16 September 2005.
2 . -

- * Impugned Decision, para. 2,
} Appeal, para. 15. See also para. 18.
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the indictment alleges.- As such, the Appeliant argues that the Tribunal lacks jurisdiction to proceed
with the charges for such conduct.* Before the Appeals Chamber, the Appellant submits that the

Trial Chamber committed an error in deciding to reserve its deliberations on the matter.

5.  Imits Response the Prosecu’aon speaks to the merits of the appeal but does not contest that
. the appeal is one of jurisdiction pursuant to Rule 72(B)(1)

Validity of Appeal under Rule 72(D)

8. This case concerns the failure of the Trial Chamt;er to decide on the application of the
“extended” form of joint criminal enterprise liability to complicity: in genocide. Thus, the
~ Appellant’s challenge concerns in fine whether the indictment relates to violations of Articles 2 and
6.of the Stamute.’ For the purposes of review under Rule 72(D), this Appeal is comparable to the
one examined by the Appeals Chamber in the “Decision on Validity of Joseph Nzirorera’s Appeal
of Decision on Defence Motion Challenging the Jurisdiction of the Tribunal — Joint Criminal
Enterprise™.” There, the same appellant challenged the indictment on the ground that the crimes set
out in Article 2, 3, and 4 of the Statute do not fall within the “extended” form of joint criminal

enterprise liability under Article 6(1) of the Statute when the alleged crimes were committed as part

of a vast criminal enterprise of nationwide scope. ® As in' the present Appeal, the appellant there

also alleged that customary internatiopal law could not support a ‘more expansive reading of
“extended” joint criminal enterprise liability for crimes of the Statute of the Tribunal.’

9. The appeal in the above case met the requirements of Rule 72(D)(iv) of the Rules, allowing

it to proceed as of ﬁght. Similarly, the case at hand clearly satisfies the requirements of Rule

72(D)(iv) of the Rules and may therefore proceed as of right under Rule 72(B)(i) of the Rules, as
requested.

‘See id.

I See Prosecutor's Response to Joseph Nzirorera’s Imarlocuto:y Appeal of Decision *“Reserving” Motion to Dlsrmss for
Lack of Jurisdiction: Joint Criminal Eaterprise and Complicity, 29 September 2005,

Appeal, para. 15,

7 The Prosecutor v. Karemera et al.; Casc No. ICTR-98-44-AR72.5, 14 October 2005,
* Id., para, 8.
® [d., para. 15.
Case No. ICTR-98-44-AR72.6 . 3

14 November 2005



14711 05 18:49 FaAx 0031705128932

ICTR REGISTRY *+ ARCHIVES

Disposition

11.  For the foregoing reasons, the Bench DECIDES that the Appeal satisfies the requirements

of Rule 72(D)(i‘}) or the Rules and may proéeéd as of right and ORDERS the parties to file further
written briefs as follows: ' '

1. The Apj:ellant shall file an appeal within ten days of the filing of this decision;
2. The Prosecution shall file a response within ten days of the filing of the appeal;

3. The‘Aj:pel]ant may reply to any response filed by the Prosecution within four days of the
ﬁhng of such response.

Donein English and French, the English text being authoritative.

Done this 14" day of November 2005, (7 N N § A
At The Hague, \\ll \\& Judge Theodor Meron :
The Netherlands. o =44 Presiding Judge
[Seal of the Tribunal)
. CaseNo.ICTR-98-44-AR72.6 o 4
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