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22 Septembe, 2~ ~ \ 
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA :"Tribunal"), 

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding, 
Karin Hokborg, and Gberdao Gustave Kam, ("Chamber"); 

BEING SEIZED of the Defence "Motion Objecting to the Form of :he Third Amended 
Indictment (Rule 72 (B) ii) of the Rules of Procedure and E1·idence) and Motion to 
Harmonise or to Reconsider the Decision on the Prosecution Condit onal Motion for Leave to 
Amend the Indictment and on the Defence Counter-Motion Obje,:ting to the Form of the 
Recast Indictment rendered on March 2, 2005 (Rule 73 of the Rule, of Procedure and 
Evidence)" filed on 25 May 2005 ("Motions"); 

CONSIDERING the Prosecutor's Response filed on 30 May 2005; the Defence Reply filed 
on 3 June 2005; the Prosecutor's Further Response filed on 7 June 20(15; and the Defence 
Further Reply filed on 8 June 2005; 

RECALLING the Decision on the Defence Preliminary Motion O~jectirg to the Form of the 
Amended Indictment, delivered on 15 July 2004 ("Decision of I 5 July 2004"); and the 
Decision on the Prosecution Conditional Motion for Leave to Amertd th;i Indictment and on 
the Defence Counter-Motion Objecting to the Form of the Recast Indictment, filed on 
2 March 2005 ("Decision of2 March 2005"); 

NOTING the "Amended Indictment" filed by the Prosecutor en 8 March 2005 
("Third Amended Indictment"); 

NOW DECIDES the Motions on the basis of the written briefs of the parties pursuant to 
Rule 72(A) of the Rules of Procedure and Evidence ("Rules"). 

DISCUSSIONS 

On the Decision of 2 March 2005 and the pleading of de facto pmmr 

1. In its submissions, the Defence argues that the Decision of 2 Man:h 2005 required the 
Prosecutor to strike out all references to command responsibility in 1he Third Amended 
Indictment. The Defence requests the Chamber to apply its own reasoning and confirm that 
the allegations in Paragraph 3 and, by reference, in Paragraphs 11, 16 (twice), 24, 27, 33 
(twice), 41, 45, 47 and 50 do not provide sufficient factual basis to hvok1! de facto control by 
the Accused over his alleged subordinates. The Chamber should crder the Prosecutor, as a 
result, to strike out all references to de facto power of the Accused ,,s alleged in Paragraph 3 
of the Third Amended Indictment and incorporated throughout this lndic1ment relationship as 
well as the allegation related to the nature of employer-employee relationship. It considers 
that Paragraph 3 is nothing more than a command authority allegation except that the 
Prosecutor relies only on Article 6( 1) and not on Article 6(3) of :he Statute. The Defence 
adds that its motion also applies to the new charges relating to the attacks at Rurunga Hill and 
that it has the right to raise these objections under Rule 50(C) of the Rules. The Defence 
points out that it does not object per se to the Prosecutor making a legations of the Accused 
giving orders but it objects to the general and vague omnibus alleptior s of superior power 
contained in Paragraph 3 of the Third Amended Indictment ~ hich is applied without 
distinction to the entire Indictment. 
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2. The Defence further submits that the Prosecutor is resorting to multiple modalities of 
criminal liability in spite of the fact that the Chamber urged him to avoid such a practice. 
The Defence concludes that the Accused has no factual basis for preparing a defence to the 
allegation of global power which would draw from Paragraph 3 of 1 he Third Amended 
Indictment. 

3. The Defence ultimately seeks the Chamber to review or m:ons:der the Decision of 
2 March 2005. It expresses the view that the objective is to make a k,gical finding in the issue 
of de facto power because the Decision "was technically errorn:ous and its formulation 
slightly inconsistent with its own logic". The Defence considers that if not reviewed the 
Decision will cause serious prejudice to the Accused since it will obli~ e him to go to trial 
knowing that the Prosecutor will be trying to prove that he was a 1·irtud de facto Rwandan 
authority who had the power to make orders under the pain of punishmer t. The Defence adds 
that it will be unable to conduct investigations on this de facto pcwer .md he will have no 
remedy against this difficult legal situation except before the A:,peals Chamber if he is 
convicted. 

4. The Prosecutor submits that in compliance with the Decisior of:: March 2005 he has 
eliminated all references to command responsibility pleading under i\rtic.e 6(3) of the Statute 
in the Third Amended Indictment. The Prosecutor deems that the Ctaml:er did not order him 
to purge references of any de facto control. Furthermore, the Pros,!cutor submits that 
Article 6(1) of the Statute provides that a person may be criminally responsible under the 
Statute by ordering a crime and this implies a superior-subordinate relationship between the 
person giving the order and the one executing it. In the Prosecutor':; view, in order to prove 
"ordering" as a mode of liability under Article 6( 1 ), it is necessary ·: ::> pre ,ve some position of 
authority on the part of the accused that would compel another to ::ommit a crime upon an 
order from the accused. The Prosecutor specifies that Paragraph :: of the Third Amended 
Indictment does nothing more than setting out the basis upon whicl1 the Prosecutor will lead 
evidence to prove the allegation. As a result, the Prosecutor considers that, contrary to the 
submission of the Defence, there is nothing erroneous or illogical in the Decision of 
2 March 2005. 

5. The Chamber notes that in its Decision of 2 March 2005 it stated, inter alia, that 
charges of command responsibility seek to establish the responsibility fer omissions and that 
where subordinates are alleged to have followed the orders of an ,xus1~d, the charge is not 
one of command responsibility pursuant to Article 6(3) of the Stc::ute.: The Chamber then 
concluded that, in the Recast Indictment, the factual allegations di :I not sufficiently support 
the pleading of command responsibility, and recalled that, since it was the third time that the 
Prosecution had failed to give sufficient support to such pleading, providing a further 
opportunity would cause unfair prejudice to the Defence.2 Consequently, the Chamber 
ordered the Prosecutor, with respect to Counts II to V, to strike from the Recast Indictment all 
references to command responsibility, in particular Paragraphs 17, :'.6, 3( 1, 37, 46, 51, 54, and 
58 thereof. The Chamber now finds that the Prosecutor has complied with the Decision of 
2 March 2005 and sees no prejudice towards the Accused as the Third Amended Indictment 
now reads. This finding also applies to the de facto allegations rel ,.ting to the Rurunga Hill 
events. Consequently the Defence submissions cannot succeed. 

Decision of2 March 2005, para. 19. 
Decision of2 March 2005, para. 20. 
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6. The Chamber considers that the issue of the proof or a :;uperior-subordinate 
relationship for an ordering under Article 6( 1) of the Statute is a legal determination to be 
made at a later stage. Moreover, the Chamber does not consider that th,~re exists any vague 
allegation of global power in the formulation of Paragraph 3 which infringes the rights of the 
Accused. The Chamber however recalls that the Prosecution bears the burden to prove that 
such de facto power does exist. 

7. On the Defence Request for reconsideration or harmonizaticn, th,: Chamber considers 
that the two words in the present case are synonymous. The Charr her recalls that the 
jurisprudence of the ad hoc Tribunals has established that a Ct .1mbcr may reconsider a 
decision it has previously made, because of a change of circumstances or where it is realised 
that the previous decision was erroneous or that it has caused an inju,tice.3 The Chamber 
notes that in the absence of the particular circumstances justifying a Chamber to reconsider 
one of its decisions, motions for reconsideration cannot be granted4 and that whether or not a 
Chamber reconsiders a prior decision itself is a discretionary decision. In the present case, the 
Defence has not shown good cause for justifying its application for reconsideration and in 
particular has not shown how the Decision of 2 March 2005 was unfair to the Accused. 
The Chamber therefore finds that the requirements for review or reconsideration have not 
been met. 

On the location of Rurunga Hill 

8. With regard to Paragraphs 14, 15, 31 and 32 of-the Third Amended Indictment 
relating to the attacks at Rurunga Hill the Defence submits that the Indktment does not itself 
provide the location of Rurunga Hill. It adds that no map of the k,cation has been provided 
after the Status Conference held in September 2004. It further note~ that the coloured diagram 
provided by the Prosecution to the Defence on 26 April 2005 and the details provided in the 
Indictment do not constitute a sufficient basis for the Defence tc• und:rtake investigations. 
The Defence consequently asks the Chamber to order the Prosecutor to file particulars to the 
Third Amended Indictment consisting of the said diagram and a stateme.1t that the crest of the 
two hills (Kesho and Rurunga) are less than 500 meters apart. The D,!fence also seeks the 
Chamber to order the Prosecutor to provide further details as to the exact date and time of the 
attacks at Rurunga Hill involving the Accused; the names of all known ,lttackers and victims; 
and the means by which the Accused gave the orders to kil I am: of inflicting death. 
The Defence submits that if the Prosecutor is unable to provide this information, he shall 
strike the Rurunga Hill allegations from the Third Amended Indictment. 

The Prosecutor v. Stanis/av Galic Case No. IT-98-29-AR73, Decision on Application by Prosecution 
for Leave to Appeal (AC), 14 December 2001, para 13; The Prosecutor v. Laurent 1:emanza, Case No. ICTR-
97-20-A, Decision on the Appeal Against the Oral Decision of 7 February 2002 [ 1ismissing the Motion for 
Review of the Decision of29 January 2002 relating to the Appearance of the Fr,nch I:xpert Witness Dominique 
Lecomte and the Acceptance of His Report (AC), 16 April 2002, first consideraudum, p. 2. 
4 Joseph Kanyabashi v. The Prosecutor, Case No. ICTR-96-l 5-AR72, )ecisi )n (Motion for Review or 
Reconsideration) (AC), 12 September 2000, p. 2; Le Procureur c. Athanase &rombc, Affaire No. TPIR-2001-
66-T, Decision sur les requetes en annulation de sanction et en intervention rn quadte d'amicus curiae (TC), 
22 octobre 2004, para. 16; The Prosecutor v. Theoneste Bagosora, Gratien Kaliiligi, Aloys Ntabakuze, Anatole 
Nsengiyumva, Case No. ICTR-98-41-T, Decision on Motion to Harmonize rn1d Amend Witness Protection 
Orders (TC), l June 2005, para. 3. 
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10. The Prosecutor submits that the evidence to be relied on to prove the elements of the 
crimes have been disclosed to the Defence and that other materhls will continuously be 
disclosed as and when it is available, under Rules 67(D) and 68 of the Ru es. He further notes 
that the Chamber has expressed satisfaction with the particulars provided regarding that crime 
site. Finally, the Prosecutor submits that there is nothing "vague" in the pleadings as regards 
neither the place, the time, the period of the crimes nor the identity cif the co-perpetrators and 
the victims of the said crimes. 

11. The Chamber notes that Paragraph 14 of the Third Amended [ndic tment specifies that 
Rurunga Hill is located in Rwili secteur, Gaseke commune, in Gisellyi prefecture, within the 
vicinity of the Rubaya tea factory as well as the approximative date of tr e events referred to 
(about the week of 14 to 20 April 1994). The Chamber also notes that the Prosecutor filed his 
Pre-Trial Brief on 22 July 2005 which includes further infornatil)n and documents 
concerning the location of Rurunga Hill. The Chamber finds this 1 uffkient. The Chamber 
further notes, with regard to the names of the attackers, referenct:; an made to specified 
groups of them, identified in similar ways throughout the Indictment These groups are 
deemed to be sufficiently identified by their status and presence at :l specific location at the 
indicated time. Their individual names are not necessary to enable tlle Dtfence to prepare its 
case. The Defence will not be prevented from preparing its case if the neans by which the 
Accused gave the orders to kill are not further specified in the Inc ctm1mt. Concerning the 
names of the victims of the attacks the Chamber reiterates that in its DeciE ion of 15 July 2004 
(Para. 45) it noted that an adequate defence does not depend upon the Prosecutor's pleading 
of the names of individual victims. Thus, and in conclusion regard 1g tlie issues relating to 
the Rurunga Hil1, the Chamber considers that the Prosecutor has pro•dded sufficient details in 
the Indictment and other accusatorial instruments in respect of fr e ct arges contained in 
Paragraphs 14, 15, 31 and 32. Consequently the Defence request falh. to hi denied. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the Motion in its entirety. 

Arusha, 22 September 2005, done in English. 
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