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Decision on Defence Motion to Exclude In-Court Identifications 
r-i-3':fru 

I 3 September 2005 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA ("Tribunal"), 

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding, Emile 
Francis Short, and Gberdao Gustave Kam ("Chamber"); 

BEING SEIZED of Joseph Nzirorera's "Motion to Exclude ln-C:mrt Identifications" 
("Motion"), filed on 14 July 2005; 

CONSIDERING the Prosecutor's Response thereto ("Response"), flled on 28 July 2005; 

HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules of the Rules of Procedure 
and Evidence ("Rules"). 

INTRODUCTION 

1. The present trial is set to begin during the course of Sept~mber 2005. Joseph 

Nzirorera ("Defence") requests the Chamber prior to the start of trial, pursuant to Rules 89(C) 

and 95 of the Rules, to exclude in-court identification of the Accused by Prosecution 

witnesses because they have minimal probative value and consti1ute a method which casts 

substantial doubt on the reliability of any identification actually ma(le. 

2. Alternatively, the Defence advocates that the Chamber adept th,! suggestion made by 

the Prosecutor in the Kamuhanda case, which consisted of creatiug a photographic array of 

six persons, including the Accused, for the witness to make an iden ification prior to the 

hearing. 

3. The Prosecution opposes the Motion, submitting that the T::ial Chamber can consider 

the probative value of the in-court identifications in the same way that it considers the 

probative value of any other evidence. 

DISCUSSION 

4. Rule 89(C) of the Rules states that "[a] Chamber may admit any relevant evidence 

which it deems to have probative value." Evidence is admitted onl:r wh•!n it has actually been 

proffered to the Chamber. It is at that point when the Chamber deci :les if the evidence is 

relevant and has some probative value. 

5. The Chamber evaluates the admissibility of in-court identi ficati on 1 on a case-by-case 

basis.2 If the evidence is admitted, the Chamber will then determ 1ne what weight, if any, to 

give to the identification after it has heard all of the necessary .nfonnation and testimony. 

1 The Prosecutor v. Emmanuel Ndindabahizi, Case No. ICTR-2001-71-I, Judgement Hnd Sentence (TC), 15 July 
2004, para. 245. 
2 The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse, and Joseph Nz1l'orerc, Case No. ICTR-98-44-T, 
Decision on Accused Nzirorera's Motion to Exclude Evidence (TC), 6 Februari· 2004, para. 10. 

The Prosecutor v. Edouard Karemera, Mathieu Ngirumpatse and Joseph Nzirorera, <: asc N::>. ICTR-98-44-PT 2/3 



r;J.3::,0'-f 
Decision on Defence Motion to Exclude In-Court Identificalions 13 September 2005 

The weight given to the identification depends on the circumstances of the case.3 The in-court 

identification is only one element of evidence that is taken into consideration throughout the 

process of determining the culpability of the accused.4 

6. The Chamber is not in a position to direct the Prosecution on how to conduct its case. 

At present, the Chamber does not know if the Prosecution will eveu pro,:eed with an in-court 

identification of an accused by a witness. Therefore, the Chambe: holds that excluding in

court identification at this stage is premature. If the identificatior is p ·offered as evidence, 

the Chamber will then decide if it is admissible pursuant to Rule 89(C) of the Rules and if the 

method by which the evidence is sought to be obtained "cast[ s I sub~tantial doubt on its 

reliability" for exclusion according to Rule 95 of the Rules. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the Motion in its entirety. 

Arusha, I 3 September 2005, done in English. 

Emile Fff}fWis Short 
_.,S- • Judiie~'; 
' 

' l ~//-

Gberdao Gustave K m 
Judge 

3 The Prosecutor v. Dragoljub Kunarac, Case No. lCTY-96-23, Judgement (TC), 22 February 2001, para. 562. 
4 The Prosecutor v. Jean de Dieu Kamuhanda, Case No. ICTR-99-54A-T, Ju:lgem( nt and Sentence (TC}, 22 
January 2004, para. 63. 
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