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Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Kequest for 9 September 2005
Additional Time to Comply with the Chamber Decision of 16 May 2005

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal™),

SITTING as Trial Chamber III, composed of Judge Dennis C. M. Eiyron, Presiding Judge,
Judge Emile Francis Short and Judge Gberdao Gustave Kam (“Ct amb2r™);

BEING SEIZED of “Prosecutor’s Notice of Delay in Filing Exgert Reports and Request for
Additional Time to Comply with the Trial Chamber Decision of 16 May 2005 (“Motion”),
filed on 11 August 2005;

CONSIDERING “Joseph Nzirorera’s Response to Prosecutor’s Notice of Delay in Filing
Expert Reports and Request for Additional Time to Comply with ihe Trial Chamber Decision
of 16 May 2005”, filed on 15 August 2005;

HEREBY DECIDES the Motion, pursuant to Rule 73 of the Rules of Procedure and
Evidence (“Rules”).

INTRODUCTION

. The trial of the Accused persons is scheduled to commence in the course of
. September 2005. The Prosecutor intends to call expert witnesses tc test. fy as part of his case.
However, the Prosecutor has not yet disclosed to the Defence the expert reports of those
witnesses.

2. In its Decision of 16 May 2005," the Chamber ordered that he Prosecutor disclose to
the Defence the statements of all expert witnesses he intends to call to testify on or before
15 August 2005. The Chamber added that “in case of default of cisclosure. the Prosecutor
should provide the Chamber and the Defence of all the Accused with the reasons and indicate
the date by which the disclosure will occur”. In this motion, the P:rosecution seeks a further
extension of time to file the expert reports.

3. The Chamber now determines whether a new deadline for disclosure of such reports
should be granted to the Prosecutor.

ARGUMENTS OF THE PARTIES

4. The Prosecutor argues that since Dr. Alison Des Forge: di<! not complete her
testimony in the Rwamakuba Trial by 15 July 2005, as initially expected, and the Chamber
forbade her to have any discussions about the substance of her evidence with the Prosecution
team, she was unable to finalise her expert report in mid-July 2005 ;5 previously anticipated.
Consequently, her expert report in this case is expected to be finalised by mid-September
2005.

S. In relation to Prosecution Witness André Guichaoua, the Prasecutor advises that he
has negotiated a consultant’s contract with the witness, as required by Université Paris 1, to
enable him to complete his expert report. For administrative reasons t.zyord the control of the
Prosecutor, Witness André Guichaoua has academic responsibilitics until mid-September
2005. This means that his report cannot be finalised until late Novemt.2r 2005.

6. With respect to Prosecution Witness Mr. Antipas Nyanjwa, the Prosecutor advises
that he has prepared terms of reference and a work plan for the viitness. The Prosecutor

Y The Prosecutor v. Edouard Karemera et al., Case No. ICTR-98-44-PT, Decision ¢n Joseph Nzirorera’s
Motion for Deadline for Filing of Reports of Experts (TC), 16 May 2005.

Prosecutor v. Karemera, Ngirumpatse and Nzirorera, Case No. ICTR-98-44-PT 2/4 %



226T

Decision on Prosecutor’s Notice of Delay in Filing Expert Reports and Kequest for 9 September 2005
Additional Time to Comply with the Chamber Decision of 16 May 2005

submits that he will be in position to file Mr Antipas Nyanjwa’s report by the beginning of
October 2005.

7. In relation to Prosecution Witness Ms. Binaifer Nowrojee, the Prosecutor advises that
the witness has been delayed in completing her report in the Kiremara et al. trial due to a
pending Decision before Trial Chamber II in the case of Bizimungu et al. The Decision,
“which has since been rendered, concerns a Defence Motion sezkinz the exclusion of the
witness” report and testimony. The Prosecutor submits that the witness’ expert report will be
complete by mid-September 2005.

8. Regarding the expert report of Mr. Charles Ntampaka, the Prosecutor anticipates that
the expert report prepared by the witness will be disclosed by late November 2005. The
Prosecutor submits that the new deadline will not delay the con mer cement of the trial or
cause prejudice to the Accused, nor will it provide him with a strategic advantage.

9. Joseph Nzirorera argues that the Prosecutor did not make all ¢fforts to comply with
the Chamber’s Decision of 16 May 2005 and that he expects 10 consequences from his
failure. Due to the fact that the Prosecutor’s motion was filed a few days before the deadline
~of 15 August 2005, Joseph Nzirorera submits that the delay is a faii accompli.

DELIBERATIONS

10.  The Chamber recalls its ruling of 16 May 2005:

Rule 94 bis (A) states that the full statement of any expert witness called by a party shall be
disclosed to the opposing party as early as possible and shall be “iled vith the Trial Chamber
not less than twenty-one days prior to the date on which the expet is expected to testify. The
Rule distinguishes filing with the Trial Chamber from disclosure to the opposing party. The
mandate to disclose the statements as early as possible has been applied in other cases® The
Rule does not require the parties to wait until twenty-one days before testimony to
disclose the witness’ expert report nor does it prohibit disclosure tfore the trial commences®.

11.  Inthe same Decision of 16 May 2005, while imposing the deadlire of 15 August 2005
for the disclosure of the expert reports by the Prosecutor to the Defence, the Chamber
provided the Prosecutor with an alternative in the event of non-d sclosure as planned - to
indicate the date by which the disclosure would occur. In his instant Motion. the Prosecutor
has explained the reasons for the current unavailability of the expert reparts. The Prosecutor
has himself assessed the time by which each expert witness could 12aso1ably finalise his or
her report: by mid-September 2005 for Dr. Alison Des Forges; by the beginning of October
2005 for Mr. Antipas Nyanjwa; and by late November 2005 for Mr. André Guichaoua and
Mr. Charles Ntampaka.

12.  The Chamber is satisfied with the explanations provided ty the Prosecutor in his
request for more time to fulfil his disclosure obligations. In addition, the ¢xpert witnesses are
~-scheduled to testify in the second quarter of 2006. While their reports should have been
disclosed at the earliest possible time, the Chamber is of the view thet the rights of the

2 Bizimungu et al., Case No. ICTR-99-50-T Decision on Mugenzi’s Confidential M ation for the Filing, Service
or Disclosure of Expert Reports and/or Statements (Rule 94bis) (TC), 10 November 2004, par. 19:
Nyiramasuhuko et al., Case No. ICTR-97-21-T and ICTR-97-29-T, Decision on 1e D:fense Motions for an
Extension of Time Limit for Filing the Notice in respect of Expert Witness Statements (Rules 73 and 94 bis of
the Rules) (TC), 25 May 2001, par. 12.

1 Bagosora et al., Case No. ICTR-98-41-T, Decision on Prosecution Motion for Addition of Witnesses pursuant
to Rule 73bis (E) (TC), 26 June 2003, par.23
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Accused will not be prejudiced if the Prosecutor files them witl in the time-limits set out in
his Motion.

FOR THE ABOVE MENTIONED REASONS, THE CHAMB ER
1. GRANTS the Motion;

I1. ORDERS the Prosecutor to disclose to the Chamber and tie Defence of all the
Accused in the instant proceedings the statements of all the expert witnzsses he intends to call
to testify as follows:

- the expert report of Alison Des Forges by 19 September 2005;
- the expert report of Antipas Nyanjwa by 3 October 2005,
- the expert reports of André Guichaoua and Charles Ntampaka b:- 25 November 2005.

Arusha, 9 September 2005, done in English.

[

Y ,,/
Dem (berdao Gustave Kam
Presiding Judge Judge
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