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THE APPEALS CHAMBER of the International Criminal Tribunal for the Prosecution of Persons 

Responsible for Genocide and Other _Serious Violations of International Humanitarian Law 

Committed in the Territory of Rwanda and Rwandan Citizens responsible for genocide and other 

such violations committed in the territory of neighbouring States, between 1 January 1994 and 31 

December 1994 ("Appeals Chamber'' and ''Tribunal", respectively), 

BEING SEISED OF "Joseph Nzirorera' s Motion for Access to Appeal Briefs", filed on 8 July 

2005 ("'Applicant'' and .. Motion", respectively), whereby the Applicant requests access to the 

confidential Appellants' Briefs filed by the appellants Ferdinand Nabimana, Jean-Bosco 

Barayagwiza and Hassan Ngeze ("Appellants") in the present case ("Appellants' Briefs"); 

·NOTING the "Prosecutor's Response to 'Nzirorera's Motion for Access to Appeal Briefs"', filed 

on 25 July 2005 ("Response"), in which the Prosecution states that it does not oppose the Motion, 

save for som~ assertions relating to the standard to be applied for granting access to the briefs; 1 

NOTING that in his Motion, the ·Applicant explains th.at. in the case Prosecutor v. Edouard 

Karemera, Mathieu Ngirumpatse ·and Joseph Nz.irorera,2 the Prosecution submitted on 30 June 

2005 a "Motion for Judicial Notice of Facts of Common Knowledge and Adjudicated Facts" 

("Prosecution Motion for Judicial Notice,.), wherein it requested that the Trial Chamber take 

judicial notice of six. adjudic~ted facts from the Trial Judgement in the present case, which 

adjudicated facts it asserts are not contested in the Appellants' Briefs;3 

NOTJNG that, in support of his application, the Applicant argues that access to the Appellants' 

Briefs is necessary to verify the representations made in che Prosecution Motion for Judicial 

Notice;4 

CONSIDERING that a party is always entitled to seek material from any source, including_ from 

another case before the Tribunal, to assist in the preparation of its case if the material sought has 

been identified or described by its general_ .nature and if a legitimate ·forensic purpose for such 

access has been shown;5 

1 The Prosecution specially argues that since the underlying motion is not before the Appeals Chamber, the standard to 
be applied in deciding that motion is inelevant to the question whether he should be granted access to the briefs. 
Response, pans. 1, 2. 
2 ICTR-98-44. 
3 Motion., paras. 2-5, referring to Prosecution Motion fo:r Judicial Notice, para. 30 and Annex B, p. 1. 
4 Motion, para. 5. 
s Prosecutor v. Tihomir Blaikic, IT-95-14--A. Decision on Appellants Dario Kordic and Mario Cerkez's Request for 
Assistance of the Appeals Chamber in Gaining Access to Appellate Bric.CS and Non•Public Post Appe11l Pleadings and 
Hearing Transcripts filed in the Prosecutor v. Tihom.ir Bla.f/cic, 16 May 2002 ("Bla§kic Decision''), para. 14; Prosecutor 
v. Kordic and terke:t, IT-95-14/2-A, Order on P~ko Ljubi~ic's Motion for Access to Confidential Supporting Material, 
Transcripts and Exhibits in the Kordic and Cerlcez Case, 19 July 2002 ("Kordic and Cerlcez Order") p. 4; Prosecutor v. 
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CONSIDERING that "access to confidential material -[from another case) may be granted 

whenever the Chamber is satisfied that the party seeking access has established that such material 

may be of material assistance to his case"6 and that "it is sufficient that access to the material sought 

is likely to assist the applicant's case materially, or that there is at least good chance that it would"; 7 · 

CONSIDERING that "the relevance of the material sought by a party may be determined by 

showing the existence of a nexus between, _the applicant's case and the case from which such 

material is sought";8 

CONSIDERING that the Applicant has sufficiently identified the confidential material to which he 

seeks access; 

CONSIDERING that access to the Appellants' Briefs is likely to assist r.he Applicant's case by 

enabli~g him to verify whether the six facts of which the Prosecution requests judicial notice and 

claims were adjudicated in the present case are not contested by the Appellants in their briefs; 

CONSIDERING, therefore, that t,lle Ap~licant has demonstrated a legitimate forensic pu:cpose in 

relation to the said confidential material; 

NOTJNG that, although the Appellants' Briefs of Appellants Ferdinand Nabiniana and Hassan 

Ngeze have already been filed,9 the Appellant Jean-Bosco Barayagwiza has not yet filed bis 

Appellant's Brief; 10 

NOTJNG _that the App~ll~t Ferdinand Nahimana filed,_ on 1 October 2004, a public ·version of his 

Appellant's Brief and that therefore, leave from the Appeals Chamber for access to that material is 

not required; 

FINDING that the App~cant shall, if deemed necessary, submit a new request to the Appeals 

Cham~r to gain access to Jean-Bosco Baraya.gwi.za's Appellant's Brief when it is filed; 

Kvocka et al., lT-98-30/l•A, Decision onMomcilo Gruban's Motion for Access to Material. 13 January 2003 ("Kvoclw 
et al. Decision"), para. S; Prosecutor v. Naletili/: and Martinovic, IT-98-34-A, Decision on "Slobodan Praljak's Motion 
for Aoc:c:ss to Confidential Testimony and Documents in Prosecutor v. Naletilic and Martinovic'' and "Jadranko Prlic's 
Notice ofJoinderto Slobodan Praljak's Motion for Access", 13 June 2005 <:'Na/etilic and Martinovic Decision"), p. 5. 
6 Bla.Jkic Decision, para. 14; Kordic and C;erlcez Order, p. 4. 
1 Kvocka et al. Decision, para. 5. 
• Blaskic Decision, para. 15; Naletilic and Martjnovic Decision, p. 6. 
9 Filed on 27 Septemba 2004 and 2 May 2005 respectively. 
io Barayagwiza's amended Notice of Appeal and new Appellant's Brief are due not later than 12 October 2005. See 
Decision on Clarification of Time Limirs and on Appellant Barayagwiza's Extrmnely Urgent Motion for Extension of 
Time to File his Notice of Appeal and his Appellant's Brief, 6 September 2005. · 
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NOTING that, in his Motion, the Applicant undertakes to respect the protective measures with 

regard to any protected witness whose identity might be disclosed in the Appellants' Briefs to 

which he is seeking access; 11 

RECALLING that .. once [the] Appeals Chamber detennines that confidential material filed in 

another case may materially assist an applicant, the. Appeals Chamber shall determine which 

protective measures shall apply to said material as it is within the Appeals Chamber's discretionary 

power to strike a balance between the rights of a party to have access to material to prepare its case 

and guaranteeing the ·protection and the integrity of confidential infonnation";12 

FOR THE FOREGOING REASONS, 

GRANTS the Motion with respect to the Appellant's Brief filed by Hassan Ngeze;13 

ORDERS that: 

(a) the Prosecution. Ferdinand Nahim.ana, Jean-Bosco Barayagwiza and Hassan Ngeze apply to 

the Appeals Chamber for additional protective measures, if required, within fifteen working 

days from this decision and identify, which, if any, portions of Hassan Ngeze's Appellant's 
I 

Brief contain confidential information and must, therefore, be redacted; . 

(b) where no redactions or additional protective measures are requested within fifteen working 

days, the Registry shall give access to Hassan Ngeze's Appellant's Brief to the Applicant; 

(c) where redactions or additional protective measures are requested within fifteen working 

days, the Registry shall withhold Hassan Ngeze's Appellant's Brief until the Appeals 

Chamber has issued a decision on the request: 

(i) if the Appeals Chamber denies the request(s), the Registry shall be ordered to 
. . 

provide the Applicant, his Counsel, an~ any employees who have been instructed or 

authorised by his Counsel, with Hassan Ngeze's Appellant Brief to which the Appeals 

Chamber grants access; 

(ii) if the Appeals Chamber gran~ the request(s), the party or parties applying for 

redactions shall be ordered to proceed with the authorised redactions or additional 

11 Motion, para. 7. 
12 Bla.ikic Decision, para. 29; Naletilic <md Martino-vie Decision, para., 7. . 
13 Appellant's Brief(Pu.rsuant to Rule 111 of the Rules of~edure and Evidence), filed confidentially on 2 May 2005. 
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protective measures and, thereafter, shall provide the redacted Hassan Ngeze's 

Appellant's Brief to the Registry for provision to the Applicant, his Cowisel and any 

employee who have been instructed or authorised by his Counsel. 

(d) Hassan Ngeze's Appellant's Brief provided by the Registry shall remain subject to 

protective measures previously imposed by the Trial Chamber. 

The Applicant, his Counsel and any employees who have been instructed or authorised by the 

Applicant's Counsel to have access to Hassan Ngeze's Appellant's Brief shall not, without express 

leave of the Appeals Chamber finding that third-party disclosure is. absolutely necessary for the 

preparation of the Applicant's case: 

(i) disclose to any third party, the names of witnesses, their whereabouts or any 

information which would enable them to be identified and would breach the 

confidentiality; 

(ii) con~t any witness. whose identity was subject to protective measures without first 

obtaining leave of the Appeals Chamber to do so upon demonstrating that the witness 

may materially assist the· Applicant's case and that such assistance is not .otherwise 

reasonably available to him. 

If. for the purpose of preparing his case, the Applicant requests and obtains from the Appeals 

Chamber the permission to disclose to third parties Hassan Ngeze's Appellant's Brief, any person 

to whom disclosure of Hassan Ngeze's Appellant's Brief in this case is made shall be informed that 

he or she is forbidden to copy, reproduce or publicise, in whole or in p_art, any part of the brief, or to 

disclose it or any information contained therein to any other person, and that he or she must return it. 

to the Applicant or his Counsel as soon· as it is no longer needed for the preparation of the case. 

For the purposes of the foregoing paragraphs, third parties exclude: (i) the Applicant, (ii) 

Applicant's Counsel and any employees Who·have been instructed or authorised by the Applicant's 

Counsel to have access to the confidential material, (iii) personnel from the Tribunal, including 

members of the Prosecution. 

Done in English and French, the English text being authoritative. 

Case No. ICTR-99-52-A 5 9 Septmiber 2005 



09/09 '05 12:55 FAX 0031705128932 

Dated this 9th day of September 2005, 
At The Hague. The Netherlands 

Case No. ICTR.~99-52-A 

ICTR REGISTRY 14)006/007 

~t.~'1'1~ 

I 

[Seal br the Tribunal] 

6 

'Ibeodor Meron 
Presiding Judge 

9 September 2005 




