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Decision on Renewed Motion to Dismiss for Lack of Jurisdiction: 5 August 2005
United Nations Charter, Chapter VII Powers

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“Tribunal”),

SITTING as Trial Chamber III, composed of Judges Dennis C. M. Byron, Presiding,
Karin Hokborg, and Gberdao Gustave Kam (“Chamber™);

BEING SEIZED of “Joseph Nzirorera’s Renewal of Preliminary Motion to Dismiss for Lack
of Jurisdiction: Chapter VII Powers” (“Motion”), filed by Joseph Nzirorera (“Defendant
Nzirorera) on 13 May 2005; and Mathieu Ngirumpatse’s (“Defendant Ngirumpatse”) Joinder
filed on 16 May 2005 (“Defence”);

CONSIDERING the Prosecution’s Response, filed on 18 May 2005, which incorporates its
prior submissions, including an “incidental request” to deny fees for the Defence;

RECALLING the Appeals Chamber Decision of 10 June 2004', and on that basis;
HEREBY DECIDES the Motion pursuant to Rule 73 of the Rules.

INTRODUCTION

1. Defendant Nzirorera renews his Preliminary Motion to Dismiss for Lack of
Jurisdiction: Chapter VII Powers filed on 17 March 2004, incorporating the arguments in his
prior submissions related to the Motion.? He is now joined by Defendant Ngirumpatse.

2. The Defence challenges the jurisdiction of the Tribunal to bring and confirm new
charges against the Accused, as well as the continued exercise of criminal jurisdiction over
crimes committed in 1994, because there is no longer a “threat to peace” that continues to
exist in Rwanda. As a result, the Defence contends that the Chapter VII Powers of the
Security Council which created the Tribunal should now conclude the Tribunal’s existence
and dismiss the Amended Indictment in its entirety.

3. The Prosecution also incorporates its prior submissions into its opposition to this
Motion®, including a request for the Chamber to sanction the Defence because the Motion
completely lacks merit.

DELIBERATION

4. After reviewing various information including the reports of the Secretary General,
the Special Rapporteur for Rwanda of the United Nations Commission on Human Rights, and
the subsequent Commission of Experts4, on 8 November 1994, the Security Council
determined that the situation in Rwanda continued to constitute a threat to international peace
and security.’ The Security Council adopted Resolution 955 creating the Tribunal in
accordance with the United Nations Charter and upon the request of the Government of

! Joseph Nzirorera v. The Prosecutor, Case No. ICTR-98-44-AR72, Decision Pursuant to Rule 72(E) of
the Rules of Procedure and Evidence on Validity of Appeal of Joseph Nzirorera Regarding Chapter V11 of the
Charter of the United Nations (AC), 10 June 2004.
z Reply Brief: Preliminary Motion to Dismiss for Lack of Jurisdiction: Chapter VII Powers, filed on
24 March 2004; Appeal of Décision relative & la requéte en exception préjudicielle de Nzirorera aux fins de rejet
de I’acte d’accusation pour défaut de compétence: Chapitre VII de la Chartre des Nations Unies, filed on
13 April 2004, Reply Brief: Appeal of Décision relative a la requéte en exception préjudicielle de Nzirorera aux
fins de rejet de I’acte d’accusation pour défaut de compétence: Chapitre VII de la Chartre des Nations Unies,
ﬁled on 29 April 2004.

Prosecutor’s Response to Joseph Nzirorera’s Preliminary Motion to Dismiss for Lack of Jurisdiction:
Chapter VII Powers; Prosecutor’s Response to Joseph Nzirorera’s Appeal of Décision relative & la requéte en
exception préjudicielle de Nzirorera aux fins de rejet de I’acte d’accusation pour défaut de compétence:
Chapltre Vi1 de la Chartre des Nations Unies, filed on 27 April 2004.

UN doc. S/1994/879; S/1994/906; S/1994/1157, annex I and annex II; S/1994/1125.
5 Security Council Resolution 955, S/RES/955 (1994); UN doc. S/PV.3453.
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Rwanda. That Resolution includes the Starge of the Tribumal thereby exublishing the
Tribunal’s jurisdiction pursuant to the Chapter VII powers of the Security Council.

5. The Chambder recalls thic the Tiibuial's caly seadeted finetion ix to try persone afin
have cammitted crimes in Rwinda and its neighbouring covmtries as defined by the Statte, of
the Tribumal® The Tribmpal alm hes incidenta! jurisdiction, as & remit of itx mandated
function; to evaluate its constituion.” Ay censtitutiopal evatustion, howaver, oply assesses
wiraiher e Seuiity Council’s avtlons in siting sp G Tribugal watcvadid xt the thme of the- — — - oome - o
Intonat‘s establistinent, Which wed 8 Nuwmubuc 1904 Therefore, the functions
mgom?ﬁmgaggﬂﬁoéggngﬁ
brnational pense and security in Rwands.

6. Fgggg.ggéggggi
aggagagBagSg&Eaﬁj.éﬁngg%.:E«:&
that the threst hat indeed ended and therefors the need fur prosscrttion before the Tribunal s
uo longer appropriate. mnaggggﬂnggaﬁﬂggg??na
by the creatian and maimtenance of the ._ﬁg&?gg.uh)in_auﬁvum? United
Nations g.ﬂdnﬁgvﬂgzugﬁgggﬁnﬂn&nggg
on Jurisdiction have &gwrﬁgﬁngigu iy reasoning and
frodings.® As a result, the Dofnse Motion is diamissad.

7. The Prosceution rcquests that the Defence bo sanctioned becausc this Motion
completcly lacks merit, and ot the time of the eriginal submizsion, the Prosecution tlleged
that the Motion was tilcd as a pratext ty obmin grounds w0 delry the wonenscnIent oF tial.
The Chamber nofes Rule 36 of the Rules allowiog 2 Chaniber, “after 2 warning, fto] impose
sanctions sgainst a coumsel, if hir conduct remuins offentive or abusive, obstucts the
proceedings, or is ogﬁ%a?gﬁgﬂwgéggmﬂé
in this case, nos can sanctions be imposed for the filing of = mation that lacks merit withour
further reason as dictated by Rule 46. The Prosecution's request shall therefore be devried.

FOR THE ABOVE REASONS; THE CHAMERER
DISMISER S vhe Nefmen Mation and the Prosecution’s incidemnal mquest.

Arusbs, § August 2005, dauce in HEaoglish.
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¢ The Proseewtor v. Joseph Keoniadasht, Case No. ICTR:56:15-T, Doclsion on the Defence Modon for -
AISACED (TC),; 18 Juan. 1797, siing Preseeytor v. Durke Tadls, Ceae N T84 1.AR72, Declston on the
Dicfracr Motion for Intacloontory Appeal ot Jurisdiction (AC), 2 Ockobar 1995,
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