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THE APPEA1:.,s CHAMBER of the International Criminal T1ibunal for the Prosecution of 

Persons Responsible for Genocide and Other Serious Violations of International Humanitarian 

Law committed in the territory of Rwanda and Rwandan citizens responsible for genocide and 

other serious v: olations committed in the territory of neighbouring States, between 1 January and 

31 December 1994 ("Tribunal"), 

NOTING the 'Requete en revision du jugement/reparation du prejudice cause par la violation, 

par le Procuri~ur, du Reglement et des reglements internes" filed by Eliezer Niyitegeka 

("Applicant"), , m 27 October 2004 ( "Motion for Review"); 1 

BEING SEISED of the "Urgent Request for Legal Assistance" ( "Request for Assistance") 

filed on 6 May :W05, by the Applicant in which the Applicant: 

(i) states that the Defence Counsel Management Section within the Registry of the 

Tribunal has refused to reassign Ms. Geraghty, previous Counsel for the Applicant on 

appeal t> assist with his application for a review of the Appeal Judgement;2 

(ii) pray:; the Appeals Chamber to: 

order that the defence team that assisted him on appeal ("Defence Team") be 

allowed to resume its mandate to defend the Applicant's interests and be 

provided with the necessary and appropriate facilities to handle his Motion for 

Review file; 3 

order that the Defence Team be granted leave to file any additional brief prior 

to the examination of the Motion for Review;4 

NOTING that the Prosecutor orally notified the Appeals Chamber that he did not intend to 

respond to the F:equest for Assistance; 

NOTING the "Registrar's Submission under Rule 33(B) of the Rules to Eleizer [sic] 

Niyitegeka's 'R:iquete Urgente en Assistance de l'equipe de la Defense'" filed on 16 May 2005 

("Registrar's Submission"), in which the Registrar submits: 

1 On l December 2:>04, the Presiding Judge of the Appeals Chamber issued an Order assigning a bench of Judges to 
entertain the Motic, a for Review. Further to the said motion, the Applicant filed a corrigendum on 29 December 
2004. On 7 Februa:y 2005, he again filed, still without the assistance of counsel, a "Memoire supplementaire a la 
'Requete en revisio 11 dujugementlreparation du prejudice cause par la violation, par le Procureur, du Reglement et 

. ·-· ,. ,,;,,.des. '"[~glemr;ntfi,·,:lf:!ie,:J1.es '.~ ... ;:.,1'.he. ,Pros.~utor. resppnded~)9. both s\~e-;Motion ,.Xot, Revie.w~ 1and tj:le _ Metnoir..e. _. 
supplementaire · on' 6. :l;;>e~b;rober. 2004··; andion : 18-.'·March'; 2005; respective! y; the ,Applicant · rephed ··. to _the said 

.. ;l \'11' ,.,.,,., Res~nses·on·29-D1,,cethber·2004 andiQll131',March 2005, respectively, ·,.~h• .• , .. • _,_, .. , 

,;,, ;,>::,,·: ~~uest/?~,Ass~];tnce,,,paras; ;8 ~P~- ?::i .. ,,.,,,_ ... ;,,. 
,,q " . R~qu~:;tJor Ass1s!iL,ric~, p~a . .U(t),, , , ,.~ 1./, , 

4 Request for Assist:ince, para. l l(ii). 

Case No. ICTR-96-14-R 20 June 2005 



20/06 2005 18:09 FAX 0031705125252 ICTY CHAMBERS [4]004 

(i) an accused is only entitled to legal aid until "finality" of the case and, in this instance, 

the c,lse reached finality when the appeal judgement was pronounced;5 

(ii) the procedure for review set forth under Article 25 of the Statute of the Tribunal 

("St2.tute") and Rule 120 of the Rules of Procedure and Evidence ("Rules") is a 

reoptming of the case,6 but it is only after the preliminary examination of Rule 121 of 

the F:ules and if the Appeals Chamber enters a finding as to the existence of a "new 

fact" that the question of the review of the Judgement arises; 7 

(iii) in tr1e instant case, once the Appea1 Chamber finds that there are indeed new facts 

entitling the convicted person to have his case reviewed, the Registry will reimburse 

Coumel of all the expenses of the motion and subsequent proceedings;8 

NOTING the "Replique a la soumission du Greffier a la «Requete urgente en assistance de 

l'equipe de la defense" ("Reply to the Registrar's Submission") filed by the Applicant on 25 

May 2005; 

CONSIDERING that Rule 45(1) of the Rules provides that assigned counsel shall represent the 

accused and conduct the case to finality; 

CONSIDERING theJudgement of the trial chamber has been appealed, the case reaches finality 

upon issuance c,f the appeal judgement; 

CONSIDERl1' G that, according to the letter and spirit of Article 25 of the Statute and Rules 

120 and 121 of lhe Rules, a motion for review is an exceptional remedy;9 

CONSIDERING that Articles l(A) and 15(A) of the Directive on Assignment of Defence 

Counsel, when read together, provide that assigned counsel shall deal with all stages of 

procedure, inch.:·.ding review; 

CONSIDERING·, however, that review must be authorized by the concerned Chamber, and that, 

before authorizing review, the Chamber must be satisfied "that the new fact, if it had been 

proven, couldh11ve been a decisive factor in reaching a decision"; 10 

5 Registrar's Submi:;sion, paras. 11 and 12. 
6 Registrar's Submh:sion, para. 13. 
7 Registrar's Submfosion, para. 14. 
8 Registrar's Submii:sion, para. 18. 
9 Prosecutor,v.,.1,Di1sko T,a,dic, lT-94-1-i,. ''I)edsion on Motion, for Rev~ew''., 30 July ~002 ("Tadic R~view 
Decision"), para: 2•' ("[T]he review i-s an extraordinary way of appealing a decision, and its purpose is precisely that · 
of permitting an' ,1ccused or. th:e Prosecution' to have a .. ,case·-'recexamiried in ,the presence of··exceptional 
circumstances, ever. after a number of years has elapsed."). . , 
JO . . ' • , ., . ... , ,. . 

Rule ,121 of the F.ule~ 't.hj.s pr~>Vision has been interpreted ,as ~-~quiring the moving party;to satisfy four .criteria at. 
the preliminary ex~.mination: (a) there must be a new fact; (b) that new fact must not have been known to the 
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CONSIDERING therefore that the Applicant is only entitled to assigned Counsel if the Appeals 

Chamber authc1rizes the review; 

CONSIDERING, however, that to ensure the fairness of proceedings the Applicant should have 

assistance from counsel at the stage of the preliminary examination; 

CONSIDERING that the counsel chosen by the Applicant, namely Ms. Sylvia Geraghty, is not 

only well verse:d in the case, as she assisted the Applicant up to and including his appeal, 11 but 

has also person.1Ily requested to be reassigned to this matter, 32 and is prepared forthwith to assist 

the Applicant a11d to file any relevant additional submissions; 

FINDING that the Registrar should re-assign Ms. Geraghty for a limited period to assist the 

Applicant at the: stage of the preliminary examination; 13 

FINDING that,. following this assignment, the Applicant should be allowed to file additional 

submissions to lis Motion for Review; 

FINDING that the Prosecutor may respond to the Applicant's additional submissions no later 

than 15 days after these have been filed, and that the Applicant may reply to any response no 

later than 7 day1; after such tesponsefias been filed; 

FOR THESE F:EASONS, 

PARTIALLY GRANTS the Request for Assistance; 

DIRECTS THE REGISTRAR to assign Ms. Geraghty for a limited period for the purpose of 

assisting the Applicant at the stage of the preliminary examination; 

moving party at the time of the original proceedings; (c) the lack of discovery of the new fact was not through the 
lack of due diligem:e on the part of the moving party; and (d) that new fact could have been a decisive factor in 
reaching the origi11al decision. See Prosecutor v. Jean-Bosco Barayagwiza, ICTR-97-19-AR72, "Decision 
(Prosecutor's Requ:ist for Review or Reconsideration)", 31 March 2000 ("Barayagwiza Review Decision"), 
para. 41; Prosecuto;· v. Delic, IT-96-21-R-Rl 19, "Decision on Motion for Review", 25 April 2002, para. 8; 
Prosecutor v. Jelisk, IT-95-10-R, "Decision on Motion for Review", 2 May 2002, pp. 2-3; Tadic Review Decision, 
para. 20; Prosecute r v. Josipovic, IT-95-16-R2, "Decision on Motion for Review", 7 March 2003 ("Josipovic 
Review Decision"), para. 12. In "wholly exceptional circumstances", where the impact of a "new fact" on the 
decision would be such that to ignore it would lead to a miscarriage of justice, rev,iew might be possible .. even though 

·, the "new fact" was l nown to the moving party, or was .discoverable by it through the exercise of due diligence. See 
Barayagwiza Revie,,,.Decision, para. 65; Tadi¢"Review Decision, pa,i:a, 26; Jo'Sipovic Review Deci.sion, para. 13. 
11 Registrar's Submhsion, para. 15. .. 
12 Registrar's Submi:,sion, para. 4; Request for },\.ssistance, para. 9, , . . 
13 This assignment -wi.11 be extended if the Appeals Chamber authorizes the review. 
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INSTRUCTS THE APPLICANT, should he deem it necessary, to file additional submissions 

not later than twenty (20) days after the date of assignment of Ms. Geraghty. 

Done in French and English, the English text being authoritative. 

~~~ ~~~ 
Theodor Meron, presiding 

. lli 
Done at The H,1gue, The Netherlands, on 20 June 2005. 

(Seal of the Tribunal] 
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