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18, At the request of the Defence, the Chamber subsequently agreed to hear three
character witnesses.

The Prosccutor v. Vincent Rutaganira, Case No. ICTR-93-1C-T

19. At a 17 January 2005 hearing, the Prosecutor, on the one hand, sought severance of
Vincent Rutaganira’s trial from that of the other accused persons named in the Indictment of
6 May 1996 and, on the other hand, reiterated his request for dismissal of and acquittal on all
counts except for Count 16."

20.  The Defence sought rectification to the plea agreement which would result in only the

words “OImisSIoNs  being retained with the term1 “acts” DeIng Struck. It also prayed the
Chamber to keep said Agreement confidential, except for its Chapters V and VI.

21, The Chamber ordered that Vincent Rutaganira’s trial be severed from that of the other
accuscd persons named in the indictment of 6 May 1996 and directed the Registrar to assign
a new number to the case. Furthermore, after granting the Defence’s request for rectification,
the Chamber ordered disclosure in closed session of the guilty plea agreement, except for
Chapters V. _and VI, on gecurity grounds and pursuant to Rule 62his of the Rules.

Subsequently, the Delence read out Chapters V and VI of said Agreement in open court. 3

22. At the request of the Defence, the Chamber also requested the medical officer of the
Detention Facility to produce under seal 2 medical report on the Accused, '

23.  The Chamber further admitted into the record written statements by other non-
appearing witnesses {TRY-6, TRV-9 and TRV-10)."”

24. in closing arguments, the Prosecutor pleaded both the aggravating and mitigating
circumstances to be considered by the Chamber in determining the sentence to be imposed on
the Accused.'

25.  On the other hand, the Defence pleaded circumstances in mitigation.'” In this regard,
it called its three character witnesses.'®

" T.17 January 2005, p. 2

"* Ibid., p. 24

" The medical report on Vincent Rutaganira’s health was prepared and submitted to the Chamber on 20 January
2005.

" T.17 January 2005, p. 17.

" {bid.. pp. 6-10.

" Ibid., pp. 35-42.

¥ lbid., pp. 18-31,
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The Prosecutor v. Vincent Rutaganira, Cuse No. ICTR-95-1C-T i

40, KPP 1 certified that he knew the Accused before the events of 1994. He testified that

when the Accused was conseiller communal, he had restored security in the secteur, which
had previously heen disrupted by bandits and hooligans who used to steal from and attack the
people. KPP 1 added that the people were grateful to the Accused for saving them from the
bandit attacks."' According to the witness, the Accused as conseiller de secteur, had taken
many decisions in the public’s interest and against the intcrests of his friends.*? He stated that
Vincent Rutaganira had been on good terms with the Tutsi; that he is a godfather to their
children, just as some Tutsi are godfathers to his children. KPP 1 testified that Vincent
Rutaganira did not get on well with the bourgmestre.®’

41. KPP [ testified that had Vincent Rutaganira been fully in charge during the events of
1994, he would have taken action against the bandits, hooligans and armed gangsiers who
had taken control of the situation.™

Witness TRV-6

42. The Defense submitted to the Chamber a statement from Witness TRV-6 dated

21 January 2003.* The witness, whose entire family was killed during the genocide, testified
that two days alter the death of President Habyarimana, she sought refuge at the Accused’s
house, and suhsequently in another house belonging to him, where she remained for over
three months. She was supported by the Accused during her stay in his house.

43.  On two occasions. Witness TRV-6 had heard the bourgmestre invite the Accused to
join him in attacks but the Accused had refused and also denied that he had hidden some
Totst,

Witness TRV-9

44,  The Delense submitted to the Chamber a statement dated 21 January 2003 from
Witness TRV-9,*® whose family and that of Accused Vincent Rutaganira were [rends. TRV-
9 testified that only three members of his family had survived the genocide. He explained that
during the events of 7 April 1994, hig children had been saved and protected by the Accused

in his house. TRV-9 stated that the Accused had been able to save many Tutsi because they
trusted him. He added that before the war, the people alrcady knew that Vincent Rutaganira
did not get on well with the bourgmestre.

Witness TRV-10

45, The Defence submlttcd to lhe Chamber a slatement from Wltness TRV-10, dated
47 i ] i

ldken to lhe Acwsed s house af‘Lf:r bemg raped. Thc Accuscd redssured her by te]lmg her not

*'Ibid., p. 29.

“1bid., p. 30.

* T.17 January 2005, p. 30.
*Ibid., p. 31.

5 Exhibit D1. 2D.

* Exhibit D1. 3D.

4" Exhibit D1. 4D.
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The Prosecutor v, Vincent Ruteganiva, Case No. JCTR-95-1C-T i

58. It has also been shown that the victims of the attack at Mubuga church between 14
and 17 April 1994 were mainly members of the Tutsi ethnic g!‘Ollp.53

59.  In the opinion of the Chamber, it has been shown that the widespread and systematic
attack during which the Mubuga church massacres took place during the relevant period, had
been perpetrated against a civilian population on ethnic grounds.

60.  Accordingly, the Chamber finds that such massacres aniount to extermination under
Article 3(b) of the Statute.

B. Participation of the Accused Vincent Rutaganira in the crime of extermination
(crime aguainst iumanity) through complicity by omission

61.  The Accused pleaded guilty of the crime of extermination as a crime against humanity
(Count 16 of the Indictment), through complicity by omission.

62. It is the case that complicity is not expressly included among the forms of liability
enumerated in Article 6(1), which provides:

A person who planned, instigated, ordered, committed or otherwise aided and abetted
in the planning, preparation or execution of a crime referred to in Articles 2 to 4 of the
present Statute, shall be individually responsible for the crime.

63. The case-law of both ad hoc Tribunals has indeed determined a form of complicity in

v

H )

Chamber held that complicity “consists of practical assistance, encouragement, or moral
support which has a substantial effect on the perpetration of the crime” >

64.  The Chamber must also satisfy itself that aiding and abetting as provided for in
Article 6(1) can be constituted by an omission and not only by an act. For instance, in

Blaski¢, the ICTY Trial Chamber held that “the actus rems of aiding and abettin

narratrafed hrouehl a9t o o alaa alfuls - aHre O A ad-a do e otfaect O =

t—'\-’it—l\-l— (53
. : . . - n 55
commission of the crime and that it was coupled with the requisite mens rea”.™ In

Rutaganda, the Trial Chamber of the Tribunal held that “an accused may participate in the
commission of a crime either through direct commission of an unlawful act or by omission,

where he has a duty to act”.**

g may be

65.  Accordingly, the Chamber finds that participation by omission in extermination as a
cnme agamst humanify as admitfed o by the Accused Vincent Rutaganira 1s covered under
Article 6(1) of the Statute.

* Idem.

* Furundzija Judgement (TC), paras. 235 and 249,
™ Blaski¢ Judgement (TC), paras. 284,

" Rutaganda Judgement (TC}, para. 41.
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The Prosecutor v, Fincent Rutaganira, Case No. [CTR-95-1C-T

acting on behalf of the population. I understood that”.”.

{ii} Discussion
126.  The Prosecutor did not challenge any of the witnesses called by Defence.

127.  The Chamber will consider the personality and general conduct of the Accused In
determining his sentence.,

2.3 Lack of a criminal record and good conduct while in detention
fi) Submissions of the parties

128. Both parties cited Vincent Rutaganira's lack of a criminal record and good conduct
since being remanded in custody at the United Nations Detention Facility in Arusha. The
Defence tendered a good conduct centificate issued by officials of the Facility.”

(fi) Discussion

129. The Chamber notes that the ICTY viewed the lack of criminal convictions as a
mitigating circumstance” as it did the comportment and behaviour of the Accused while in
the Detention Facility.”

130. Though no criminal record was included in the record, it is uncontested that the

Accused had no prior criminal record. Accordingly, the Chamber {inds that the Accused has
no criminal convictions and will so note.

131.  The certificate issued by the UNDF is a testiimony to the good conduct of the Accused
while in custody. The Chamber shall take such good conduct into consideration when
determining the sentence.

2.4 Old age and sickness

(t) Submissions of the parties

132.  The parties agree that the old age of the Accused, who is 60 years old, is a factor to be
. v - . i)
taken into account by the Chamber in determining the sentence.”

133. Both parties also submit that Vincent Rutaganira suffers from diabetes occasioning

4

[1 > ] VSIOTOE y [] % (1 W d - a3 [} % LS

disability (15%) as a result of a motor vehicle accident.'®

 Ibid., p. 24.

” Joint Brief, para. 35; T.17 January 2003, p. 39. Exhibit No. D4 (sealed).

M Sinié Judgement (TC}, para. 108; Nikofi¢ fudgement (TC), para. 265.

* Ibid.. para. 112. See also Krnojefac Sudgement (TC), para. 520, and Krsiié Sudgement (TC), para. 713,
* Joint Brief, paras. 30-31.

™ Tbid , para. 36.
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{ii) Discussion

134. The Chamber notes that in some cases, age was taken into account in determining

101
sentence.

135.  The Chamber notes that thc medical report prepared by the Tribunal’s Medical
Officer does indeed confimm that Vincent Rutaganira is afflicted with Diabetes If and is in
poor hezalth,

136. Ttis the Chamber’s view that, in the instant case, the advanced age of the Accused as

well as (he state of fis health could be taken info account in determining s Sentence.
2.5  No active participation in the Killings
(i) Submissions of the parties

137. The parties submit that Vincent Rutaganira did not participate actively in the killings
in Mubuga secteur. He was merely accused of remaining in office at the time of the killings

in 1994 and of failing to act so as to prevent or limit the scope of the massacres and atrocities
committed at Mubuga,

{it) Discussion

138. However, in the opinion of the Chamber, this goes to his criminal conduct rather than
to mitigation.

3. Aggravating Circumstances
(i) Submissions of the Prosecution

139. The Prosecution submits that as the conseiller for Mubuga secteur, Vincent
Rutaganira was a prominent member of his community. "

140, The Accused was the closest person to the people in the secfewr and was the bndge
between the citizens and the local political stmicture “within the limits of his duties as set out
in the relevant legislation goveming his functions as conseifler ”. Such closeness to the local
civilian population “placed him under a legal duty to espouse the principles laid down by the
constitution of Rwanda and to uphold a higher than average degree of morality”.'*

141. It is the Prosecution’s submission that given his level of education, Vincent

Pnhgam;a should know and app;ec]ate the value and dumltv of human life.'"®  Vincent

Rutaganira was therefore aware of the need for peaceful cocxistence among the various

Y Erdemovic 11 Judgement (TC}, para. 16 (1); Furund3ija Judgement (TC), par.284 ; Blaskié Judgement (TC),
para. 778; Jugement Krnojelac Jupement (TC.), para. 533,

Yt pgvsicTudgement (TC), para. 106, Strugor Judgement (TC), para. 469.

"% 7 17 January 2005, p. 7.

"™ T.17 January 2005, p. 6

1 ) dem.
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154.  Wilness TRV-4 testified that he was saved from death through Vincent Rutaganira’s
intcrvention.' "’ Witness Immaculée Nyiramasimbi, the Accused’s spouse, testified that she
and her husband had hidden some Tutsi in their house for some weeks and, In particular, a
woman who stayed for three months.''®

The Prosceuwtor v. Vincent Rutaganira, Case No, (CTR-95-1C-T

(iti)  Discussion

155, On this evidence which is not challenged especially by the Prosecution, and thus 1s
Judicially noticed, the Chamber [inds that Vincent Rutaganira’s assistance (o persons tarpeted
by attackers in their sectewr should operate ta mitigate his sentence.

44  Remorse
(i) Submissions of the parties

156.  The partics agree that Vincent Rutaganira sincerely repented for having failed to act
on behalf of the victims of the Mubuga Church massacre and that he is still remorseful for
having failed to intervene in arder to protect victims from the tragic events that took place in
his secreur.

157.  The Chamber notes that, at his further initial appearance on 8 December 2004,
Vincent Rutaganira expressed regret and asked for forgiveness as follows:

“'[as the conseiller tor the sectenr, | regrct not being able to save the people who werc
at the church and [ will never he ahle to forget the horror that T saw the day after the
attacks that have left deep wounds in my heart. Once again, I ask for forgiveness from
the families of the victims, and that is why I surrendered in order ta tell the truth.]”' %

158. The Chamber finds in mitigalion that the expression of regret and remorse by the

Accuscd is sincere. !
4.5 Duress
(i) Submissions of the parties

159.  DBoth parties plead as a mitigating circumstance the real danger faced by Vincent
Rutagamira or a member of his immediate fanmly of bemg, killed if the Accused had objected
to ihe killings that were tuking place in his secreur.

YT 17 January 2003, pp, 20-21.

B Ibid., p. 26.

Y% Joint Brief, para. 28; Guilly Plea Apreement, para. 13,

" T 8 December 2004, p. 11.

2! Strugar Tudgenment (TC), para. 4713 Simié Judgement (TC), para. 94; Ruggiu Judgement {1'C}, paras. 69-72;
Jw’m Judbu,mem (TC) [ara. 9". N:Ao!u Judgement (TC), para. 161; Todorovid Judgement (1'C), para. 92;
s Erdemaovicé Judgement 11 (1'C), para. 16 (u1).

14 Juint Bricf, para. 38 T.17 January 2003, p. 29, See statement of KPP1, 1,17 January 2005, p. 31,
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ANNEX 1: LIST OF THE SOURCES QUOTED AND ABBREVIATIONS

- List of Judgements

- List of Orders

- List of United Nations Security Council Resolutions
- List of Rwandan Laws

- List of Abbreviations

A — List of Judgements
Long form Shott form
International Criminal Tribunal for Rwanda
The Prosecutor v. Jean-Paul Akayesu

- The Prosecuror v. Jean-Paul Akavesu, Case No. ICTR-96-4-T,  Akavesu Judgement (TC)
Judgement, 2 September 1998.

The Prosecutor v. Ignace Bagilishema

- The Prosecutor v. Ignace Bagilishema, Case No. Bagilishema Judgement
ICTR-95-1A-T, Judgement, 7 June 2001. (TC)

The Prosecutor v. Sylvestre Gacumbitsi

- The Prosecutor v. Sylvestre Gacumbitsi Gacumbitsi Judgement
Case No. ICTR-2001-64-T, 17 June 2004. (TC)

The Prosecutor v. Clément Kayishema and
Obed Ruzindana

- The Prosecutor v. Clement Kayishema and Obed
Ruzindana, Case No. I[CTR-95-1-T, Judgement, Kayishema/Ruzindana
21 May 1995. Judgement (TC)

The Prosecutor v. Alfred Musema

- The Prosecutor v. Alfred Musema, Musema Judgement (TC)
Case No. ICTR-96-13-T,
Judgement and Sentence, 27 January 2000.

The Prosecutor v. Ferdinand Nahimana et al.

- The Prosecutor v. Ferdinand Nahimana ef ul., Nahimana Judgement
Case No. [CTR-99-52-T, Judgement and ({TC)
Sentence, 3 December 2003.
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