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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (the
“Tribunal”),

SITTING as Trial Chamber II, composed of Judge Khalida Rachid Khan, Presiding,
Judge Lee Gacuiga Muthoga and Judge Emile Francis Short (the “Chamber”);

BEING SEIZED of “Prosper Mugiraneza’s Extremely Urgent Motion to Vary
Conditions of Interview with Jean Kambanda” filed on 18 January 2005 (the “Motion™);

HAVING RECEIVED the “Prosecutor’s Response to Mugiraneza’s Extremely Urgent
Motion of 17 January 2005 to Vary Conditions of Interview with Jean Kambanda” filed
on 18 January 2005 (the “Response™);

NOW DECIDES THE MOTION

Procedural History

1. On 2 October 2003 the Chamber issued a Decision (the “First Decision™) granting
the Defence Motion for access to potential Prosecution Witness Jean Kambanda
in order to interview him, provided that (i) Jean Kambanda consents to such
interview, and (ii) in order to protect the integrity of the proceedings, a
representative of the Prosecution may be present during the interview.! Jean
Kambanda subsequently made it known that he was willing to be interviewed by
the Defence, however on the condition that such interview take place in the
absence of a representative of the Prosecution.” The Defence applied for a
variation of the conditions laid down in the First Decision, this application being

~decided by the Chamber on 24 August 2004 (the “Second Decision”).’ Having
reviewed the First Decision in light of the changed circumstances, the Chamber
varied the conditions for the interview as follows:

ORDERS that the Defence for Prosper Mugiraneza be allowed to interview Jean
- Kambanda without a representative of the Office of the Prosecutor being present.

INSTRUCTS the Registrar to make all necessary arrangements for the interview
of Jean Kambanda by the Defence for Prosper Mugiraneza and to designate a
representative who will attend the interview.

! Prosecutor v. Bizimungu et al., Case No. ICTR-99-50-T, Decision on Prosper Mugiraneza’s Motion to
Require the Registrar to Allow Access to a Witness (TC), 2 October 2003

2 Letter from Jean Kambanda to Monsieur Jean-Pelé Fomété, Conseiller Juridique de la Section de
U’Administration des Chambres, 3 December 2003, attached to “Prosper Mugiraneza’s Motion to Vary
Restrictions in the Trial Chamber’s Decision of 2 October 2003 Related to Access to Jean Kambanda”,
filed on 12 December 2003,

3 Prosecutor v. Bizimungu et al., Case No. ICTR-99-50-T, Decision on Prosper Mugiraneza’s Motion to
Vary the Restrictions in the Trial Chamber’s Decision of 2 October 2003 Related to Access to Jean
Kamibanda (TC), 24 August 2004
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Submissions

2. The Defence informs the Chamber that, following the Chamber’s Order of 24
August 2004, on 17 January 2005 it attempted to interview Prosecution Witness
Jean Kambanda, who is currently imprisoned in Mali following his conviction by
the Tribunal, in the presence of a representative of the Registry pursuant to the
terms of the Order. According to the Defence, Jean Kambanda refused to be
interviewed by the Defence in the presence of a representative of the Tribunal.
This information has been confirmed by the Registry.*

3. The Defence now moves the Chamber to vary the Second Decision to authorise
Defence Counsel to meet with and interview Jean Kambanda alone.

4. The Prosecution objects to the Motion. It notes that the conditions for interview
suggested by the Defence are at the whim of Jean Kambanda. It submits that in
the absence of a representative of the Registry, Defence Counsel cannot guarantee
that no improper influence will be placed on the Witness. It recalls the First
Decision, where the Chamber held that “the presence of the opposing party during
such intesrviews in necessary to protect the integrity and transparency of the
process”.

5. The Prosecution recalls that the Chamber ordered proper arrangements to be made
prior to the interview of Jean Kambanda, and now surmises that this was not
done. The Prosecution submits that whether or not Jean Kambanda was willing to
be interviewed under the conditions laid down by the Chamber should have been
established before the mission to Mali was undertaken.

HAVING DELIBERATED

6. The Chamber in the Second Decision reviewed the circumstances surrounding the
application by the Defence and set conditions which were intended to be fair to
both parties and to preserve the integrity of the proceedings. The Chamber has
again reviewed the circumstances of the instant application and finds no
compelling reason to vary those conditions as suggested by the Defence. It is not
for a witness to dictate to the Tribunal the conditions under which he or she is
willing to be interviewed, but rather for the Chamber to ensure that the fairness
and transparency of the judicial process is safeguarded.

THEREFORE THE TRIAL CHAMBER

DENIES the Motion in its entirety.

* Email communication from M. Matar Diop, Deputy Chief, Court Management Section to Mr. Chile Eboe-
Osuji, Senior Legal Officer, Chambers Support Section, 17 January 20035,
3 Response, para.5-6
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Khalida Rachi an__~ Le -/ acuiga Mu
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