
UNITEDt.:/ITIONS 
KATIONS UN!ES 

/LiA.-18--~/-i' 
International Criminal Tribunal for Rwanda 
Tribunal penal international pour le Rwanda 

~0-1-a· - A.OO(; 

( ~ 3 ":I)~- ~~ :f ?OJ 
TRIAL CHAMBER I 

Before: Judge Erik M0se, presiding 
Judge Jai Ram Reddy 
Judge Sergei Alekseevich Egorov 

Registrar: AdamaDieng 

Date: 20 December 2004 

IBE PROSECUTOR 

v. 

Theoneste BAGOSORA 

Gratien KABILIGI 

Aloys NTABAKUZE 

Anatole NSENGIYUMVA 

Case No. : ICTR-98-41-T 

DECISION ON TESTIMONY BY VIDEO-CONFERENCE 

The Prosecution 
Barbara Mulvaney 
Drew White 
Christine Graham 
Rashid Rashid 

The Defence 
Raphael Constant 
Paul Skolnik 
Jean Degli 
Rene Saint-Leger 
Peter Erlinder 
Andre Tremblay 
Kennedy Ogetto 
Gershom Otachi Bw'Omanwa 

.,i;::, 

U1. 
(.fl 

~ 3 :t?2 
I~ 



The Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nsengiyumva, Case Na. ICTR-98-41-T 

2S2?t 
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA ("the Tribunal"), 

SITTING as Trial Chamber I, composed of Judge Erik Mose, presiding, Judge Jai Ram 
Reddy, and Judge Sergei Alekseevich Egorov; 

BEING SEIZED OF the "Confidential Motion to Have Defence Witness Major Donald 
MacNeil Testify by Video Conferencing", filed by the Defence for Bagosora on 17 
November 2004; 

CONSIDERING the Prosecution Response, filed on 26 November 2004; 

HEREBY DECIDES the motion. 

I. The Defence for Bagosora requests that the testimony of one of its witnesses, Major 
Donald MacNeil of the Canadian Armed Forces, be heard by video-link with a Canadian 
military facility in Toronto, Canada. A letter from a Canadian military doctor, appended as 
Annex 2 of the motion, indicates that Major MacNeil' s health is fragile because of a recent 
limb amputation and that travel is not recommended. The Defence enumerates the topics on 
which it wishes to elicit testimony of Major MacNeil, who was part of the UNAMIR mission 
in Rwanda in 1994. In particular, it seeks to introduce evidence concerning his involvement 
in the transfer of refugees effected through UN AMIR in 1994; his perception of events during 
his mission to Rwanda; the visit to Rwanda by Bernard Kouchner concerning the transfer of 
orphans, about which General Dallaire has testified for the Prosecution; his attendance at a 
meeting between representatives of UNAMIR's Humanitarian Assistance Group and 
Rwandan government officials, including a military officer, on 16 May 1994; his attendance 
at a meeting with Jnterahamwe; and his knowledge of a meeting between Colonel Yaache 
and Colonel Bagosora on 17 May 1994 concerning the transfer of orphans. 

2. Relying on Rules 71 (A) and 54 of the Rules of Procedure and Evidence, the Defence 
asserts that hearing the testimony by video-conference is in the interests of justice in light of 
his knowledge of events and his desire to testify. His medical condition justifies hearing the 
testimony in this manner, and is said to be an exceptional circumstance. The Defence wishes 
that the testimony be heard during the first trial session in 2005, scheduled to commence on 
12 January 2004. 

3. The Prosecution suggests that, depending on the content of the witness's testimony, it 
might be willing to admit the witness's evidence by written statement. Testimony by video
link would, accordingly, be unnecessary because a less costly alternative for the admission of 
the evidence would be available. 

4. Video-testimony has been granted on several occasions during the present case. The 
standard for authorizing testimony by video-conference was discussed extensively by this 
Chamber in its Decision on Prosecution Request for Testimony of Witness BT Via Video
Link.1 Video-conference testimony should be ordered where it is in the interests of justice, as 
that standard has been elaborated in ICTR and ICTY jurisprudence. In particular, the 
Chamber will consider the importance of the testimony; the inability or unwillingness of the 
witness to attend; and whether a good reason has been adduced for the inability or 
unwillingness to attend. This in no way detracts from the general principle, articulated in 
Rule 90 (A), that "witnesses shall, in principle, be heard directly by the Chambers". 

1 Bagosora et al., Decision on Prosecution Request for Testimony of Witness BT Via Video-Link (TC), 8 
October 2004. 
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5. The Dcfi.:nCl: has e~tablished that the witness is, Fir medical reasons, unable to travel 
to /\rusha lo give his testimony. Tliis is undoubtedly a sunicienl rcas<,11.:: The l)cli.:nct: has 
also established with particularity the nature of' lilt: lt:sli111u11y lo lie adduced and its 
importance. 

(i. The Prosecution suggests that it might agree to the admission or lhe witness's 
testimony by writlen procedure, Jcpcnding on its precise conlcnt, and that this would b<.: a 
more cffici<.:nt method 01· introducing the evidence. The present tkcision docs not preclude 
the Defonce 1·wm maKing an application under the Rules lo i11troduc'-' the evidence as a 
wrillcn statement, should it wish to do so. In general, however. it is li,r the party presenting a 
witness tu determine whether to make such an application. 

7. /\crnrdingly, the Chamber authorizes Defence witn<.:ss Major Donald Mac Neil to give 
testimony by way of video-co11lerence from the Canadian Forces Colkgc, Toronto, or such 
other suitable location as may be designated by the Registry in c011~ultation with the Defence. 
The witness's counsel may be present during the lestinwny, which shall be tal-,<.:11 i11 
accordanc<.: with the Rules and procedures applicable al the Tribunal. 

FOR THE ABOVE REASONS, THE CHAMBER 

GRANTS 1hc motion: 

ORDERS the Registry, in consultation \\ilh the parties, to 111,1ke ;111 ncc,:ss;1ry arrangements 
111 respect oC rhc testimony of Major Donald Mac Neil via video-conforence, and to videotape 
the testimony frir po.,sib!c future reforcncc by the Chamber. 

Arusha, 20 December 2004 

Erik Mose 
Presiding Judge 

~ 
Sergei ,\ leksccvieh Egornv 

Judge 

' /Jrda11i11. Order :,)r Testimony via Video-Conference Link Pursuanl to Rule 7 l hi-' (IC), 9 Scptcmbc,- 2003 
(ordering video testimony based on the "'poor state of the Witncs," health and his cxr,·cmc dilticvll) in coping 
with the emotional stress caused by giving evidence"); Mi/osev1c, Order on Prosecution !\,lotion !or tt,e 
Testimony of Nojko Mari1wvic via Vidco-Crn1ferencc Link (TC), 19 February 2003 (ordering video testimony 
due to the "cur:-ent stale or health of tbc witn~ss" stating that "it is not possible for the Witness lo tr.we! Lo the 
scat of the lnlcrnaliontil Tribunal and that it would be arpropriatc for his testimony to be given by way or a 
video-conlcrcncc link"); Krn[!/efac, Order !or TesLimony via Vidco-Cunfcrcncc Link (TC), t5 January 2001 
(ordering video testimony because '·L11c medical condition specified in the 11,·!otion precludes witn.:,ss FWS-49 
Ii-om appearing, bcfo,·c the Tribunal, which i1t the circumstances shows good cause). 
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