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The Prosecutor v. Bagosora, Kabiligi, Ntabakuze and Nseng:yumva Case No. ICTR-98-41-T

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal™), 32 64’

SITTING as Trial Chamber I, composed of Judge Erik Mase, présiding, Judge Jai Ram
Reddy, and Judge Sergei Alekseevich Egorov;

BEING SEIZED of the “Requéte de la défense de Bagosora aux fins de cooperatlon de la
République Frangaise”, filed on 11 October 2004,

HEREBY DECIDES the motion.

1. The Bagosora Defence requests the Chamber, under Article 28 of the Statute, to order

the French authorities to permit the Bagosora Defence to meet with Mr Marlaud ‘and Colonel
-Maurin.

2. Article 28 (1) of the Statute imposes an obligation on States to “cooperatc with the
International Tribunal for Rwanda in the investigation and prosecution of persons accused of
committing serious violations of intemational humanitarian law”. Article 28 (2) enumerates
types of requests and orders which may be issued by a Trial Chamber. Although the transfer
of prospective witnesses is not speciﬁcally mentioned, the Chamber’s power is not limited to

requests and orders listed in the provision and may include any order whose _purpose is to
assist the Tribunal in its mandate. Article 18 (2) empowers a Chamber to “issue such orders
and warrants for the arrest, detention, surrender or transfer of persons, and any other orders as
may be required for the conduct of a trial”, Rule 54 of the Rules of Procedure and Evidence
specifies that a Judge or Chamber may “issue such orders, summonses, subpoenas, warrants
and transfer orders as may be necessary for the purposes of an investigation or for the
preparation or conduct of the trial”, On the basis of these powers, the Chamber is competent
to issue an order to a State to requcst cooperation in the facilitation of a meeting betwecn the
Defence and a person in that State.'

3, As with other applications for an Article 28 request, the applicant must set forth the
nature of the evidence sought; the relevance of that evidence to the trial; and the efforts that
have been made to obtain the evidence.” Further the applicant should identify the nature of
the assistance requested with particularity.’

4. Based on the submissions of the Defence, the Chamber finds that the conditions for an
Article 28 request are met. Both Mr Marlaud and Colonel Maurin were present in Rwanda in
April 1994 and may have information relevant to the proceedings. Morcover, the French
authorities have indicated to the Registry that a meeting between the Bagosora Defence and

Mr Marlaud and Colonel Maurin would be facilitated if the Tribunal makes a formal request
to that effect.

! Bagosora et al., Decision on Request for Subpoena of Major General Yaache and Cooperation of the Republic
of Ghana (TC), 23 Junc 2004, para, 4.

! Bagosora et al., Request to the Government of Rwanda for Cooperation and Assistance Pursuant to Article 28
of the Statute (TC) 10 March 2004, para. 4; Bagosora et al., Decision on the Defence for Bagosora’s Request to
Dbtam the Cooperation of the Republic of Ghana (TC), 25 May 2004, para. 6.

* Bagosora et al., Request to the Government of Rwanda for Cooperation and Assistance Pursuant to Article 28

of the Statute (TC) 31 August 2004, para. 4. . :
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The Prosecutor v. Bagasora, Kabiligi, Ntabakuze and Nsengiyumva, Case No. ICTR-98-41-T.
FOR THE ABOVE REASONS, THE CHAMBER 32 6 ? o

GRANTS the motion;

DIRECTS the Registrar to transmit the present decision to the Republic of France, and to
report back on its implementation;

RESPECTFULLY REQUESTS the Republic of France, under Article 28 of the Tribunal’s

Statute, to facilitate the meeting of the Bagosora Defence with Mr Marlaud and Colonel
Maurin. ' ' '

Arusha, 22 Qctober 2004

Dinhse oo

Erik Mose Jai Ram Reddy Sergel Alekseevich Egorov
Presiding Judge PP © Judge _ Judge
[Seal of the Tribunal}

SRS e




