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1. On 28 September 2004 the Appeals Chamber of the Intemnational Criminal Tribunal for
Rwanda (“Appeals Chamber”, “Tribunal”, respectively) rendered the Decision on Interlocutory
Appeals Regarding the Continuation of Proceedings with a Substitﬁte' Judge and on Nzirorera’s
Maotion for Leave to Consider New Material, with written reasons to foliow. This de‘cisit)n granted
the appeals filed by Edouard Karemera,! Mathien -I\Tgirurm-yal:s‘c,2 Joseph Nzirorera,” and Andre
Rwamakuba®* {““Appeals”, “Appellants”, respectively) against the Décision on Contiﬁuaﬁon of Tnal,
rendered on 16 July 2004° (“Impugned Decision™), quashing- the Impugned Decision to continue the
proceedings v@ith a substitute Judge, and declined 1o consider the Mation for Leave to Consider
New Matenial filed by Joseph WNzirorera on 13 September 2004 (“Nzirorera’s Motion™). The
Appeals Chamber now provides the reasons for its decision. | '.

Procedural History

2. The trial in the present case commenced on 27 ‘November 2003 before a section of Trial
Chamber IU composed of Judge Vaz, presiding, and ad lizem Judges Lattanzi and Arrcy. On 27
Apﬁl 2004 Nzirorera requested disqualification of Judge Vaz on the hasis of Her alleged association
with a Prosecution counsel taking part in the case.’ The Trial Chamber dismissed this request.”
Thereafter, Nzirorera and Rwamakuba moved for Judge Vaz's diéqualiﬁca'_tion from the case before

the Bureau of the Tribunal. % Prior to the Bureau’s ruling on thesc motions, Judge Vaz withdrew

3.

from the case on 14 May 2004.° On 17 May 2004 the Bureau declarcd moot thc motions for-

disqualification of Judge Vaz."®

3. The accused withheld their consent to continue: the proceedings with a substitute Judge.
Thereafter, on 24 May 2004, the two remaining Judges in the case rendered a decision to continue

the proceedings with a substitute Judge, pursuant to. Rule 15b£$(D) of the Rules of Procedure and

! “Brief on the Continuation of Trial”, filed on 26 July 2004 by Edouard Karemera s Defence (* Karemera's Appeal™).
2« Appeal of Ngirumpatse from the Decision of Trial Chamber I "Decision Relative a la Continuation du Proces’ daled
July 16, 2004", filed on 2 September 2004 by Mathizit Ngirumpatse’s Defence (“Ngirumpaise's Appeal™). :
? “Appeal from Second Decision Relative a 1a Continvation du Pmces", filed-on 23 July 2004 by Joseph Mzirorera’s
Defence (“Nzirorera's Appeal™).
* “Appeal Brought under Rule L5(E) on Behalf of Dr. Andre Rwamakuba Concc:mmv the Continuation of the Trial”,
ﬁ.led on 23 Suly 2004 by -Andre Rwamakuba's Defence (“Rwamakuba’s Appeal™).

3 Prosecutor v. Karemera et al., Case No. ICTR-98-44-T, Decision on Conunuauon of Trial, 16 July 2004,
ST 27 April 2004 p. 28, .
’T 27 April 2004 pp. 25-30. '

¥ See Decision on Motions by Nzirorera and Rwamakuba for Dlsqua.hﬁcauon of Judge Vaz, The Burea, 17 May 2004,
p. 2. Further, on 29 March 2004, Karemera lodged an application to disqualify all three Judges on ths basis of their lack
of impartiality as evidenced by decisions rendered in the case, The Bureau noted that the accused did not allege that it
was interest or association of the trial Judges which gave rise to the apprehension of bias and denied the application.
Decision on Motion by Karemera for Disqualification of Trial Judges, The Burean, 17 May 2004, Similarly, on 30
March 2004, Ngirumpatse moved the Bureau for recusal of all three trial Judges on the basis of their partiality as
evidenced by decisions rendered in the case. The Bureau denied this apphcat:on Decision on Motion by Ngirumpatse
for Disqualification of Trial Judges, The Bureay, 17 May 2004.

Se'f Decision on Motions by Nzirorera and Rwamakuba for Disqualification of Judge Vaz, para..6.

® Decision on Motions by Nzirorera and Rwamakuba for Disqualification of Judge Vaz, p. 3
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Evidence: of the Tribunal (“Rules”). The accused appealed, their principal contention being that,
before feachiﬁg the decision to continue the -triél the rémaining Judg,eé did not give them the
oppottunity to be heard.. "' On 21 June 2004 the Appeals Chamber directed the remalrung Jndges to
reconsider their decision after giving the parties an opportunity to be heard and taking account of

the submissions as to whether it would be in the interests of j justice 10 continue the trial.**

g, After receiving submissions from the parties, in the Impugned Decision the emaining
Judges unanimeusly decided that it would be in the interests of justice to continue the trial with a

substitute Judge, pursuant to Rnle 15bis(D) of the Rules. The Appellants brought the present
Appeals. |

5. In response tc the Appeals, on 3 August 2004 the Prosecution filed the “Consolidated
Response to Appeals from Décisibn Relative 2 lz Continuation du Procés of | 16 Iuly 2004”
(“Prosecutor’s Response™) which it supplemented om 13 September 200413 The Appellants replied
to the Prosecution’s Response. ™ i

6. On 20 September 2004 the Prosecution responded to Nzirorera's Motion! and Nzirorera
replied on 22 Septezhbcr 20041

Submissions of the Parties

Karemera

7. Karemera argues that the two remaining Judges were not competent to decide to continue

the trial under Rule 15bi5(D) ot_‘ the Rules.” Karemera submits that Articles 11(2); 12quater, and

"' Decision in the Matter of Proceedings under Rule 155is(D), 21 June 2004, para. 8.
"2 Decision in the Matter of Proceedings vnder Rule 155is(D), 21 June 2004. :
"> Supplement 10 Prosecutor’s Consolidated Response to Appeals from Décision Relative 2 Ja Continuation du Proces of
16 July 2004 in respect of Ngirumpatse's Re-Filed Appeal, 13 September 2004.
1 “Réplique % « Prosecutor’s Consolidated Response to Appeals from Décision Relative a la continuation du Proces of
16 July 2004 »™, filed by Edouard Karemera on 6 September 2004 (“Koremera's Reply™); “Response of Ngirumpatse
1o Prosecutor’s Consolidated Response 1o Appeals from Decision a 1a Continugtion du Proces™, filed by Mathieu
Ngirumpatse on 16 August 2004 (“Ngirumpatse’s Reply”): “Reply to Prosecutor’s Consolidated Response™, filed by
Mathiguy Ngirumapatse on 16 September 2004 (“Ngirumpatse’s Supplemental Repiv™); “Joseph Nzirorera's Reply-
Brief: Appeal from Second Decision Relative a 1a Continuation du Proces”™, filed by loseph Mzirorera on 12 August
2004 (“Nazirorera’s Reply™); “Reply on Behalf of Rwamakuba to Prasecutar’ s Consolidated Response to Appeals from
Decisicn Relalive a la Condnuation du Pmccs of 16 July 2004", filed by Andre Rv.amakuba on 11 August 2004
(“Rwuma.kuba g Reply™).

* “Prosecutor’s Response to Nzirorera’s Mation for Lca.va to Consider New Material”, filed on 20 September 2004
(“Prosecutor’s Responsé to Nzirorera’s Motion™).
" “Marion for Leave to Reply to Prosecutor’s Response to Motion for Lr:amc to Consider New Material”, filed by
Joseph Nzirorera on 22 September 2004, Although Nzirorera’s reply is entitled “Modon™, it is in substance 2 reply to
the Presecutor's Response to Nzirorera’s Motion and the Appeals Chamber ureats it as such. In response, on 23
September 2004, the Prosecution filed the “Prosecutor’s Response o Nzxmwm s Modon for Leave-to Reply t
Prosecutor’s Response. 1o Motion for Leave ta Consider New Material”.
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13(7} of the Statute of the Tribunal (“Statute™), and Rule 15 of the Ruies make plain that a Trial
Chamber cannot function in the absence of a Presiding Judge who is a permanent Judge of the
Tribunal and that, consequently, the two remaining ad literm Judges erred when they considered

themselves competent to render the Impugned Decision.®

8. Karemera further argues that the reasons motivating the_dc_éision to continue the trial with a
substitute ]ﬁdge were inadequats to sustain s_uch a decision.'” First, Karemera submits that a
continuation of the trial cannot be ordered on the basis of un indictment which is being
chalienged.?® In his view, should the Appeals Chamber agree with thé challenge to the indictment,
the proceedings would have to be annulled.” Karemera notes that the Impugned Decision admitted
the possibility that the Appeals Chamber would order the amendment of the indictment, but failed

to address the consequences of such a decision.”

9. Second, Karemera observes that in dcciding against a trial de novo, the remaining Judges
tock into account the risk to which the protected withesses would be exposed by repeated trips to
the seat of the Tribunal and the possibil_ity that the witnesses may refuse to remurn due to safety
concerns.”” At the same lime, however, the rgmaining JUdg_cs mamtained in the Impugned Decision
that were the trial to continue, the'Chamber could recall ccﬂzu'n witnesses. In Karemcra’s view, this
shows that the remaining Judges did not know that the witnesses who had a]ready testified would

refuse to return to testify were the tial to start anew.?*

10.  Third, Karemera submits that in reaching the Impugued D@ision’, the remaining Judges
disregarded the fact that the testimonies of the witnesses who had testified in the case had not been
video-recorded and that, consequently, the new Presiding Judgt; a,s_signcd to the case would not be

able to assess the testimonies adequately.”

11.  Finally, Karemera argues that the proceedings to date failed to. meet the requirements of a
fair trial and submits that in the interests of juslice the trial should bc_gi_n-af;esh with a new bench of
Judges.® In this respect, Karemera alleges violations of his -ri'gh't_ 1o be informed of the charges

against him in a langnage he understands; that he did not receive the French versions of most

1 Karemcra § Appeal, pp. 3-5.
' Karemera's Appeal, pp. 3-5.

Y Karemera's Appeal, pp, 5-8. :

¥ Karemera’s Appeal, p. 6. Karemera scbmits that he has filed five preliminary motions challenging the indictment,

which zre still pending before the Appeals Charber. [bid,

*! Karemera's Appeal, p. 6.

2 Karemera’s Appeal, p. 6.

3 Karemera's Appeal, p. 7.

** Karemera's Appeal, p. 7.

“ Karemera's Appead, p. 7.

6 Karemera’s Appeal, p. 10.
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derisions which has hindered his counsel in preparing his defencé; that the Trial Chamber
systematically deniéd his requests for certification to appeal; that the Prosecution has repeatedly
varied the list of its witnesses; and that the Defence was often denied the opportunity to adequately

examine the witnesses against him.”’
Ngirumpatse

12, Ngirumpatse requests the Appeals Chamber to vacate the Impugned Decision and order a
new tral.?® Ngirumpatse submits that it 13 not in the interests of justice to continue with the trial
since the proceedings have been contaminated by an apprehens;on of bias.” Ngammpatse submits
that Judge Vaz withdrew from the casc because of an apprehension of bias and that this |
apprehension attaches to the entire period of the proceedings and -contairjnates over eighty rulings
made in favour of the Prosecution during the trial® Moreci_vcr, Ngirumpatse argues that the

apprenension of bias also attaches to the two remaining Judges.”

[On May 17, 2004 counsel for Dr. Mathieu Ngirumpatse made an nral motion in court that Judge
Vaz be recused if 1t were true that she had cohabited with one of the prosecurors. The Chamber
adjourned to consider that motion and later ruled that Judge Vaz should continue on the panel. The
remaining judges were involved in that decision and were privy to the facts on which the allegations
of apprehension of bias {were] based being Judge Vaz's long standing [riendship, professional
working relaticnships within the Government of Sencgal, and her cohabitation with Proseeutor Dior
Fall. ... The remaining judges concurred in continuing the trial failing to regard the circumstances as
-constituting grounds for apprehension of bias. ... Herein Lies a violation of the principle of nemo
Judex in cauwsa suz porest becanse the remaming judges ace ruling on an issue 3fier they had already
countenanced Judge Vazl's] continuation with the case after knowmg of the circumstances of
cohabitation, The judges fettered their discretion under Rule 1551505,

13.  Ngirumpatse further submits that because Jud ge Vaz was forced to withdraw from the case,
there is an apprehension that the remaining Judges “may unwittingly be adversely disposed to the

accused for forcing their sister judge to retire from the case.™

14.  Finally, in respect of apprchénsion of bias, Ngirumpntsc_submits that in reaching their
decision 1o continue the trial with a substitute Judge the rcm_aining_ Judges improperly considered

out of court remarks madc by Defence counsel “‘supposedly” in praise of Judge Vaz.**

* Karemera's Appesl, pp. 6, 8-9.
¥ Ngirompatse's Appeal, para, 55.
o Nguumpatse s Appeal, para. 23.
Nwlrumpatse s Appeal, para. 23.
' Ngirumpatse's Appeal, para. 24.
1 Ngirumpalse's Appeal, paras. 25-26. See also Response of Nglmmpalsc to Prasecuton’s Consolidated Response to
Appcals from “Precision Relative a la Con nnuanon du Proces”, filed on 16 August 2004, para. i3,
Ngxru'npntsc 5 Appeal, para, 29, '
* Ngirunpatse’s Appeal, pera. 30.
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15.  Ngirumpatse argues that the remaining Judges erred in law by placing on the Defence the
burden of showing that a new trial would hetter Scrve- the interests of justice %% He recalls scveral
paragraphs of the Impugned Decision in which the fernaining .Tud ges held that the Defence failed to
prove that the interests of justice would be bcttcr served by a new trial.’ ﬁ Ngirumpatse submits that
the burden should rather have been on ‘the Prosccunon to show why contmumg thc trial with a

substitute Judvc would best serve the interests of j justice.”

16. Nglrumpatsc submits that the Impugned Decision did not give sufficient weight to the fact
that the first session of the trial proceeded under an indictment that was later decmed invalid and

was replaced by an amended indictment under which the tcial then contmued.33

17.  Ngirumpatse further submits that the Impugned Decision gave too much weight to the
possibility that some witnesses would not return to testify in the new trial, although there was no
‘proof to that effect.” Irreconcilably with this position, the rern_ainiﬁg Tudges indicated the

possibility of recalling some witnesses were the trial (o continue with a substitute Judge. ™

18.  Ngirumpatse submits that the remaining Judges misconstrued the position of the Defence
when they wrote that the Defence “unanimously concluded that, in the light of the various decisions

rendered ... the interests of jushce would be scrved if the trial contmuc" "*! Ngirumpatse stresses

that the position of the Defence was the Qpposxte.

19.  Ngirumpatsc further raises a number of arguments alleging unfaimess in the tral
proceedings. He submits that Prosecution failed to make disclosures in a timely marner;* that the
Judges limited cross-examination without regard to relevance:* and that the Judges failed to ensure

that documents were presented to the Tribunal in French, hindering the preparation of dafence.*’

20.  Finally, Ngirumpatse submits that he was denied the equal ‘benefit of the law since the
Judges in his trial failed to ensure that the. proceedings  be audio-visﬁa.'lly recorded whereas

procecdings in other cases were so _recorded.“ Nginimpatsu also argues that this violated his right to

*3 Ngirompatse's Appeal, para. 31.
i Ngu‘umpatsc s Appeal, para. 32.
Nguumpatsc s Appeal, para. 32.
Ng-lmmparse s Appeal, para. 34,
# Nguumputa:: 3 Appeal, para. 36.
“ Ngirumpatse's Appeal, parz. 36. ' '
*! Ngirampatse's Appeal, para. 39 quoting Impugned Dcmsmn para; 92.
“ Nghumpatse s Appeal, para. 39,
Ngl*umpatse $ Appeal, para. 41.
Nﬂrumpat:sc s Appeal, para. 40,
Nglrumpucse s Appeal, para. 45,
Ngmmpatsc s Appeal, para. 50.
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1,7 and stresses that the substitute Judge will be unable to properly appreciate credibility of

a fair tdal,
the witnesses who had already testified due to the lack of the audio-visual record which would have
enabled the Judye to assess Lhe witnesses' df:n'leaho_ur,'?'a Moreover, Ngirhmpatsc recalls that Judge
Arrey was absent during some of the testimony given in the first trial session f;nd that Judge
‘Lattznzi was absent during some of the testimony in the second session.® According to
Ngirompatse, Judge Vaz was the only Judge to have been_..p.revséﬁt during the entire trial.”™
Ngirumpalse submits that in reaching the I.mpugnéd Decision',. the remaining Judges failed o take

the foregoing important circumstances into account.””

Nzirorera

21, Nazirorera moves the Appeals Chamber to quash the Impugned Decision and order a new
triat.** He subrnits that the remaining Judges erred in law by placing on the accused the burden of
showing that it was in the interests of justice to re-start the trial” In Nzirorera’s view, continuing
the trial under Rule 156is(D) of the Ru-lés is an cxtraord‘inary measure tlaat_can only be resorted to if
doing so would demonsirably serve the interests of justice.”"lt Should not be for the accused to

vshow that he would be prejudiced by the continuan'bn of the trial, rather. it is for the propenent of

the continuation to demonstrate that it would serve the interests of justice.”

22.  Nzirorera next submits thar the remaining Judges erred in law by minimizing the importance
of demeanour.™® He recalls the following statement of the Appe‘als Chamber of the International
Criminal Tribunal for the Former Yugoslavia {(“ICTY™) in the Ku presk:c Judgement: “The Appeals.
Chamber expects a Trial Chamber to be influenced by the demeanour of the witness in assessing the
credibility of his or her :avideru_:e."53 MNuzirorera points out that in the [mpugned Decision *{tlhe
- Judges found a reduced value of demeanour evid_cncc where the witnesses testified in a language
different than the tter of fact™ and asks, “If there is little value to observing the demeanour of

witnesses who speak a foreign language, why_ should an Appealé, Chamber give any deference 1o a

Ngxrumpatsc 5 Appeal para. 52,
Nguumpam: s Appeal, paras. 46, 49, 52.
Nglmmpatse s Appecal, para. 47.
* Ngirumpatse’s Appeal, para, 47.
3 Npiumpatse’s Appeal, para, 53.
" Nzircrera's Appeal, para. 53.
% Nzirorera’s Appeal, para. 16. See also “Joseph Nzirorera’s Reply Brief: Appeal from Second Decision Relative a la
Cnmmuauen du Proces”, filed on 12 August 2004 (“Nzircrera’s Reply™, paras, 3, 9-14.
** Nzirorerz's Appeal, para. 11, Nzirorera submits that * ‘apart from the perceived absence of Pl‘ﬂ_]l.ldlcﬁ to the accused,

there were no positive circumstances particular to this' case that favour continuation of the trial.” Nzirorera’s Reply,
ara. 15. ’
E ® Nzirorera's Appeal, para. 11,
3 - Nairorera's Appeal, para. 31. See also Nmrorcra s Reply, paras. 4, 21-27.
%7 Nazirorera’s Appeal, para. 32 quoling Prosccutor v. Z, Kupreshic et al., Case No. IT-85- 16-A, Appeal Judgement, 23
Qctober 2001, para. 138,
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3.
Trial Chamber’s factual ﬁndings‘?”58 Furthermore, Nzirorera submits that the remaining Judges

erred in the Impugned Decision in giving insufficient weight to the absence of video recordings of

the proceedings.*

23.  Finally, according to Nzirorera, the remaining Judges erred in law in the Impugned Decision
by finding that he was on notice of being charged with joirt cﬁfn‘inal entcfpn'se‘ liability.** Nzirorera
argues that althongh he had sought clarification on this point before the trial commenced, he was
not informed of this vntil the indictment was amended during trial.*' Bj.'_that point eight witnesses
had already tcstiﬁcd,ﬁz' of whom five had. testified 1o crimes committéd by co-accosed
Rwamakuba.® Nzirorera submits that he had made no effort to investigate or contest these
allegations because, absent lhe application of j_oint criminal énterprise liability to him, these
allegations did not concern him;® and adds that a trial de nove would .'afford him the opportunity “to

. o . .0 . . »03
cross-examine witnesses to acts of his co-accused for which he is now liable.”®

24, Addrtionally, in his Motion for Leave to Consider New Matetial, Nzirorera requests the
Appeals Chamber to take into _account' in considerin g his appeal age_ﬁnst the Impugned Decision the
following developments: (i} that on 10 September 2004 the Prosecution moved for leave to amend
the indictment; (ii) thﬁt‘ the Prosceution muvéd to add six ne.w ‘witnesses; .and (iii) that the
Prosecution has now disclosed a statement of Witness GFA. whjch'i_n_cr_ease_s the likelihood that the

witness will need to be recalled if the trial c:on:tinues.ENE

Mwamakuba

25. Rwamakuba submits that under Article 20 of the Statute the accused is entitled to the
attendance of witnesses under the same conditions as witnesses against him and argues that this
would not be the case where a Judge hears some witnesses live and assesses the teslimony of others

from transcripts only, without being able to observe t:lerru:a::Lolur.67

26, In Rwamakuba's view, there is considerable potential prejudice to the accused from the

substitute Judge’s inability to see the witnesses testify and assess their demesnour.® Rwamakuba

%% Nzirorera's Appeal, paras. 31, 33. _

% Nazirorera’s Appeal, para. 39.

* Nzirorera’s Appeal, paras, 40-42, 44. See also Nzirorera’s Repiy, para. 5.

* Nzirorera's Appeal, paras. 43-44,

82 Nzirorera’s Appeal, para. 40.

5 Nzirorera's Appeal, para, 48,

™ Mzirarera’s Appeal, para, 48.

5 Nezirorera’s Reply, para. 25.

5 Nzirorera's Motion, paras, 2-6.

% Rwamakuba’s Appeal, para. 13

% Rwamaknba's Appcal, paras. 16, 17. _
Case No. ICTR-98-44-AR 15033 ' B 22 October 2004
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argues that the credibility of the witnesses who had testified thus far is at issue and that the new
presiding Judge in the case will not be able 1o assess it properly since he or she will not have had

the opportunity to observe their demeanour.®®

27.  Moreover, Rwamakuba points out that the -prcjﬁdicc arising from the substitute Judge’s
inability to cbscrve the demeano_ur of the witnesses would affect himin particular since seven of the
thirteen wimesses who had testified thus far gave evidence substaritially against him alone, 0
Rwamakuba nctes that Rule 82 of the Rules prescnbes that each accused shall be accorded the same

rights as if he were bemg tned separataly

28.  Rwamakuba argues that little time would be lost in the present case were the trial started
afresh since evidence was taken in little more than one month of sitting.”” Rwamakuba observes that
although the trial commenced on 27 Novembér 2003, there have _been extensive adjournments,
1arge.1y' due to the Prosecution’s decision to amend the indictment.”™ According to Rwamakuba, the
Tral Chamber sat two days in November, eight days in Decéxhber, none in January and February,
two days in March, sixteen (half) days in April, and four days in _May.”- Rwamakuba posits that this
factual background distinguishes the present case from the Butare case as well a§ from Milosevic,
both cases where a substantial part of the Prosecution case. had already been completed,”
Rwamakuba cautions that the time needed for the retnial should not be exaggerated, that it would
not take longer than a month, and that the bbséfvatious made in the Impugned Decision concerning
the time lost if the trial were to te-start cannot be justified &

29.  Rwamakuba submits that the protection of witnesses, mentioned in paragraph 83 of the
Impugned Decision, is insufficient justification for continuing the proceedings with a substitute
Judge.” Rwamakuba notes that the Prosecution did not express any difficulty to recall witnesses to
testify in the continued trial 'and.a.rgues that there is no reasonablé baéis for concluding that the

identity of witnesses cannot be adequately protectad in a retnal a.ny more than if they were to be
reczlled ina contmumg trial.”®

6 R.vamakuba 5 Appca] para. 17.
® Rwamakuba's Appeal, para. 17.

7' Rwamakuba's Appeal, para. 17.

T Rwamakuba's Appeal, para. 15.

™ Rwamakuba's Appeal, para. 15.

™ Rwamakuba's Appeal, para. 15.

™ " Rwamakuba’s Appeal, paras. 13, 14,
7 Rwamakuba’s Appeal, para. 15.

" Rwamakuba’s Appeal, para. 19.

"8 Rwamakuba's Appeal, paia, 19.
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30. Rwamakuba cautions that thers is no guarantee that the Trial Chamber would recall

witnesses in a continved trial and submits that even if it would do so, dividing evidence in that way

is unsatisfactory.”

1].  Rwamakuba submits that the proceedings in the case are tainted wifh a reasonable
apprehension of bias.™ “This must be viewed in the context of the. learned judge's withdrawal in the
face of this asserted appr.ehension-. In our submission the remaining jﬁd ges have wrengly based their
decision on impartiality of the judges dﬁ_ring the proceedings when this very issue led 10 the
withdrawal of the learncd judge and no fmding was made on the ap.plication for the judge’s alleged

appearance of bias ....""" He submits:

Where impartiality of the uibenal is put into question and where this forms the backgiound to the
withdrawal of a judge, this sets the situation apart from other situations where a judge leaves a case
with no question over impartiality. Where there is a reasonable apprehension of bias and a judge
withdraws in the face of a consequent application for recusal or disquabfication, it is submitted that
there is no cther reasonable choice bul a rewial in order o ) preserve the faimass of the whole irial, as
well as the accused and public’s confidence in the process. : '

32.  Rwamakuba arpues that the appearance of bias in this case arises from the close association,
including cohebilation shortly before the trial and while the case was in active preparation, between

Judge Vaz and one of the Prosecuticn counsel involved in the case.”” This appearance is further

emphasized, according to Rwamakuba, by .Tudge'V_az’s conduct during trial, particularly during the

examination of Witnéss TM.® Furthermore, the appearance of bias was compounded by the Judge’s
subsequént behavidur.gi. It is submitied that the judge had shown that she was disturbed, annoyed,
intransigent and ultimately moved into concession and wi-t_hdrawal'ﬁy the defence application in a
manner which may suggest to the reasonab_lé observer that she was not in fﬁct at ease with

disclosing the truth to the defence, while recognising the difficulty of the issue concealed for so

lon g_',.ss

33.  In view of the foregoing, and balancing the modest loss of court time from a retrial against
the need to preserve the right to a fair tial, Rwamakuba seeks a reversal of the Impugned Decision
aad an order for a retrial.”’ | '

” Rwamakuba's Appeal, para. 18.

% gwamakuba’'s Appeal, para. 21. :

8 Rwamakuba’s Appeal, para. 21. _ o

52 Rwamakuha's Appeal, para. 24. See also “Reply on Behalf of Rwamakuba to Prosecutor's Consolidated Response to
Appeals from Decision Relative a la Continuation du Proces of 16 July 20047, filed on 11 August 2004, para. 12,

¥ Rwamakuba’s Appeal; paras. 35, 36. - _ _ ' ‘

. Rwamakuba’s Appeal, para. 40.

¥ Rwamakuba's Appeal, para. 41.

% Rwamakuba’s Appeal, para. 41,

7 Rwamakuba’'s Appeal, paras. 20, 42. . -
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Prosecution

34,  The Presecution opposes the Appeals and 'respohdsv-that the remaining Judges were
empowered 10 issue the Impugned Decision and that they did not abuse their discretion when they

held that continuation with a substitute Judge would serve the interests of justice.®®

35.  Inresponse to Karemera's argumert concerning the incompetence of the remaining Judges
to render the [mpugned Decision, the Prosecution submits that Rule 15£is(D) of the Rules expressly
empowers the (wo remdmmg Judges to decide whether to conunue the lnal with 4 substitute Judge

and that their ad litem status has no 1mpact on their authority in 11115 rega:d ¥

36. The Prosec_ution responds that f.hc femﬁining Judges did not misdirect themselves on the law
to be applied in reaching the Impugned Degision.” Pointing td 'paragrhph 61 of the Impugned
Decision, the Prosecution argues that the remaining Judges correct_ly stated that they had “a margin
of discretion to determine whether, taking all Lhe-circumétan(_:es)into account, continuing the trial
* with a substitute Judge would serve the interests of justice.””" The Prosscution further submits that
the remaining Judges did not reverse thé burden in holding that the Defence did not show that
continuing the trial would be prejudicial to the accuséd 2 The Prdse‘curjon argues that the remaining

Judges were merely responding to the arguments made by some of the accused that continuing the
trial would be prejudxcm] to them.”

37. The Prosecution further responds that the remaining J_udgssdid'not fail tc take into account
material comaide:ra.t.ion.s."".1 The Prosecution argues that the rdmaihing Judges did lnot abuse their
discretion when they concluded that the allegations of bias “do nat sustain the argument that a trial
de nove would serve the interests of justice” bécause there has been no determination that bias
existed,”® In the Prosecution’s view, the remaining -Judges were not competent to make a
determination on the allegations bf bias lodged '_zigai_rist them.”’ Moreover, the Prosecution observes,
in response to Ngirumpatse’s submission, that it is not aware of any. decision by the Trial Chamber
dismissing a motion for Judge Vaz's recusal.”® -

. I"3lE’rt:-Sncr:utor s Response, paras. {, 13-16.
Prosccuwr s Response, paras. 9-12.
% Prosecutor’s Response, paras. 17-20,
* Prosecutar’s Response, para. 17 quoting meugned Decision, para..61.
I - Prosecutar’s Response, para. 20.
Prosccutor 5 Response, paras. 18-20.
* Prosecutor’s Response, paras. 21-37. '
o Prosccutor s Response, para. 26 quoting Impugned Der.':smn para. 101
Prosccumr s Response, paras. 21, 22,
" Prosecutor’ s Response, paras: 23, 24
% Prosecutor’s Response, para. 24,
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38.  The Prosecution also submits that the .remaining Judges properly rejected arguments that
errors during the trial were material facts weighing in favour of starting the trial anew.™ The
- Prosecution argues that Rule 15bis(D) of the Rules is not an avenue for an appellate review of every
Trial Chamber decision in the case and that thc'Appcllants" arguments in this regard are an

inappropriate attempt to get the Appeals Chamber to review the case as if from final judgerment.'®

30. Moreover, the Prosecutjon'subm.i_ts_that a de novo trial would’_not undo the decisions made in

the case by the trial Judges and that, therefore, even if a decision made during trial were erroneous, |

it could not be a material consideratiun in a Rule 155is(D) decision.'”!
40.  The Prosecution also submits that the Appeals Chamber has already resolved Defence
objections to the amended indictment and that the Appellants have the right 1o seek a recall of

witnesses who testified prior to the amended indictment entering into force.'™

41.  Furthermore, the Prosecution points out that the Triat Chamber has the inherent right to
control the proceedings and that there has been no violation of the Appellants’ ﬁgh_t.s,_ inter alia, in

limiting cross-examination, holding status conferences in closed session without them, and ruling

on questions of disclosure.'™

42, The Prosecution further responds that the remaining Judges, d_i'd not give a dirninished role to
d@m'f:arnu:)ur._l04 Contrary to Nzirorera’s submission, the Prosecution states that the remaining Judges
did not conclude that observiug demeanour of witnesses who speak a foreign language has little
value,'™ rather, the Prosecution recalled the statement from the Impugned Decision that “there is
need to weigh the i‘mpact of such - in-court cvaluation _.aga.inst. the usuwal practice in national
courts.™°® The Prosecution posits that it is certainly troe that the “observer loses the inflection, tone,
and nuance of the witness’ [sic] words as they are filtered through the interpreter” and suggests: *To
the extent that their demeanour can be captured verbally, all wilness” {sic] testimony has been

- audiotaped and is available for the substitute Judge to review.”'?

" 43.  Finally, the Prosecution submits that in reaching the Impugned Decision the remaining

Judges did not err by giving weight to immaterial considerations; sach as jud'icial economy or the

» Prosecutar’s Response, para. 27.

' prosecutor’s Kesponse, para, 28.

1 prosecutor’s Response, paras. 29, 30.

2 prosecutor’s Response, para. 32.

2% prosecutor’s Response, para. 33.

> Progecutor’s Response, para. 35.

1% prosecutor’s Response, para. 33,

1% Impugned Decision, para. 103.

'™ Prosccutor’s Responsc, para. 33. _ . '
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“courteous remarks” of Defence counsel made during an informal session on 17 May 2004. '3 For

the foregoing reasons the Prosecution requests the Appeals Chamber to deny the Appeals.'®

44.  The Prosecution opposes Nzirorera’s Motion for Leave to Consider New Maferial on the
principal ground that the developments which he seeks to bring 1o the attention of the Appeals
Chamber are irtelevant to disposing of the issue presented in the Appeals—whether the remaining
Judges abused their discretion under Rule 15bis of the Rules.''® The Prosecution argues that on
appeal from a decision under Rule 13bis, the Appeals Chamber must evaluate the same record as
was before the remaining Judges when they exercised their discretion and not take into account
e

subsequent developments.''" The Prosecution submits that the -mere fact that he filed motions

seeking 10 amend the indictment and to vary the witness List has no. ewdcnudry value and should not
be taken into consideration in deciding the Appeals.''> Finally, the -Prosecution notes that it
disclesed the statement of Witriess GFA on 4 June 2004, long before Nzirorera filed his Appeal and

that, therefore, he should have rmsed this matter in the first instance. 13

Discussion

45.  The Appellants raise numerous issues which overlap to a certain extent. Where this is the
case, they are considered together, The Appeais challenge me-competencc of the two remaining
Judges to make a decision under Rule. 15bis(D) of the Rules and raise issues relating to the interests
- of justice, including assessment of crer.hbmty in thc absence of an opportunity to observe the
demeanour of witnesses, apprehenmon of bias, and various -dncﬂla.ry considcrations, as well as the
allocation of the burden of persuasion under Rule 155is(D).

46. It is noted that under Rule 15bis(D), the remaining Judges have “the right to establish the
precise point within a margin of appreciation at which a cc_-ntihuation should be ordered. In that
decisioanaldng process, the Ap_pcals Chamber can intervene only in limited circumstances, as, for
example, where it is of the view that thcrc. was a failure to'exert’:isc- the discretion, or that the Trial
Chamber failed 1o take into account a material consideration or took into account an immaterial onc

and that the substance of its decision has in consequence been affected.” niis

‘m Pmsccutor s Response, paras. 38, 39.
Pm<ccu[0r 5 Response, p. 13.
* Prosecuter’s Response to Nzirorera's Motion, para. 1.
! ., Proszcutor’s Response to Nzirorera's Motion, para. 3.
2 Prosecutor’s Response to Nzirorera's Motion, para. 4.
"> Prosacutor’s Response Lo Nzirorera's Motion, para. 3.
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Applicable Law

47. Ruie 15bis(1D) of the Rules provides in part:

If, in the circumstances menticned in the last sentence of paragraph (c) the accuzed w1mholds his
consent, the remaining Judges may nonetheless decide to continue the procredings before a Trial
Chamber with a substitute Judge if, taking all the mrcumstances xnt.o account, they determine
unanimously that doing so wuuld serve the interests of justice.'

Competence of the Remain'z'_ng Judges to Render the Impugned Decfsion

48.  Karemera raises the threshold issue of the legal competeﬁce of the two rcmaining Judges to
render the Impugned Decision. His argument appears to be two-fold: that a Trial Chamber cannot
function in the absence of three Judges and that it cannot functxon in the absence of a Presiding
Judge who is a permanent Judge of the "Frﬂ::unal.“’_5

49.  Rule 15big(D} of the Rules explicitly prescribes that the “remaining Judges” may decide to
continue the proceedings. The Appeals Chamber noted.this in the Butare case: “The new Rule
156is(D) pives ju.dicial power w0 the fwo remaining judges, nam_ely,-tlﬂé power to decide whether or
not it is in the interests of justice to continue a pa.rt—hcard'case w'ith' a substitute judge.”'!’ The fact
that the remaining Judges have ad litem rather than'péﬂnancnt.stfjitﬁs does not change anything
under Rule 15bis(D). Article 12guater of the Statute uncquivocaf'ly provides that ad litem Judges
enjoy the same powers as the permanent Judgcs of the Tnbunal except in expressly delimited
circumstances which do not include the power to decide to contmuc the proceedings under Rule

1_‘_:b:s(D).“8 Accordingly, on 21 Junc 2004, the Appeals Chamber directed the remaining Judges in

' See Prosecutor v. Ny:rmamhuka et al,, Case No. ICTR-98-42-A15bis, Decision in the Matter of Proccedmgs under
Rule 155is(I3), 24 September 2003 (“Butare Appeal’ Decision”}, para. 23.
3 This. Rule has been applied in ICTR jurisprudence only once, in the Butare Appeal Decision. The lone ICTY
precedent for a substitution of a Judge under the [CTY Rule 15bis(D) is the Milosevic case, Prosecutor v. Milosevic,
Case No. IT-02-54-T, Order Pursuant to Rule ISbm_'D) 29 March 2004..
16 See Karemern's Appedd, p. 4
"7 Butare Appeal Decision, para. 11 (eraphasis added).
"% Article 12quater of the Statute provides in relevant parts:
: 1. During the period in which they are appointed 1o serve im the Intemauonal Tnbuna.l for Rwanda, ad
litem judges shall: : :

{b) Enjoy, subject to pa:agraph 2 below, the same powers as the permanent Jjudges of the International
Tribunal for Rwanda;

2 Dunng the period in which they are appointed to serve io the Inlemnuorml 'Tnbunal for Rwanda, ad
fitem dges shall not:

(b) Have power:
{1} To adopt rules of procedure and evidence pursuant 10 article 14 of thc present Statute. They shall,
however, be consulted before the adoption of those rules;
(i) To review an indictment pursuant to acticle 18 of the present Statute;,
(itiy To consult with the President of the International Tribunal for Rwanda in relation tlo the
assignmenl of judges pursuant 1o article 13 of the present Statute or m rclatmn 1o a pardon or
commutation of sentence pursuant ta article 27 of the present StatuLe '
(iv) To adjudicate in pre-trial promedmgs ' _ '
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the case to re-conmsider their decision to continue the procccdings with a substitute 'Judge after

giving the partics an opportunity tc be heard and tﬁking account of their submissions.'"?

50.  The Appeals Chamber finds that the remaining Judges were competent to render the

Impugned Decision and that Karemera’s challenge on this point cannot be sustzinad,

- Burden of Showing Which Outcome Would Best Serve the Interests of Justice

51.  Ngirumpatse and Nzirorera argue thét the remaining Judges erred in law by placing upon the
accused the burden of showing that a new trial ,wduld- be in t_he iﬁte:ests_ of justice. Ngirumpatse
submits that in criminal law “the burden of proof initially rests with the Prosecution....”'?
| Nzircrera submits thal as with other Rules in which th‘c consideration ‘of the interests of justice is a
criterion, the moving party bears the burden of showing that proceeding as requested would serve
the interests of just-iée.m By way of an examp]e,.Nzirorcra poinis to circumstances in which a party
seeks a deposition, closed session, or pfotcétive measures for witnesses,'*? Nzirorera thus submits

that it is the proponent of continuing the trial under Rule 13bis(D) who bears the burden of showing

that doing so would serve the interests of justice.'?

52.  Nguwumpatse's sublmssmn isa mere recitation of the pnnc:ple that the Prosecution bears the
burden of proof in the case, that is, the burden of proving the charges against the accused. This is
0ot at issue here. Nzirorera’s submlssmn likewise does not assist the Appeals Chamber in
determining the present issue because 1t refers (o cifcumstances in which a party moves the court for
a particular action. This, also, is not relevant 1o the instant de_te_r_frxihation. In the 'circumstances to
which Rule 15bis(D} is addressed, it is not for a party to move the court, rather, the Rule allows the
remaining Judges to take the initiative and act in their discretion, namely, decide to continue the
proceedings with a substitute Judge if, taking all the circumstances into account, they unanimously
determine that doing so would. serve the interests of justice. The parties have a right to be heard
befare the decision is made,'? but they bear no burden of proving that continuing or not continuing

the proceedings would better serve the interests of -j_u.stiée. Acbocdingly, it would constitute an error

See alse Karemera and Nztmrem v, Prosecutor Casc No.. ICTR- 98-44-AR'734 Decision on Interlocutory Appeals
regarding Partcipation of Ad Liiem Judgus 11 June 2004, p. 3 (“{Plursuant to. Article 12 quater of the Statute of the
International Tribounal, ad litem judges cnjoy the same powers as the permanent judges of the International Tribunal,
with the exception of the right to review an indictmert, the right to adjudicate in pre-irial proceedings and other
administrative matters specifically enumeraied in paragraph 2 of Article 12 guater of the Statuwe of the Intcrnational
Tribunal."™.
i . Decision in the Matter of Praceedings under Rule 15bis(D), para. 13.

2 Ngirumpatse's Appeal, para. 31.
-l  See Nzirorera's Appeal, paras, 11-13.

Nzxrorcra s Appeal, para. 13.

1 Nzirorera’s Appeal, para. I1.
12* Decision in the Matet of Proceedings under Rule 151:va.r{D), para. 9.
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on'the pact of the remaining Judges to take into account that Defence submissions have not

demonstrated that re-starting the trial would serve the interests of justice.

53. Nzirorera and NglrumpaISc correctly note that in the Impugned Decision the remaining
- Judges found in respect of several issues that the Defence had faﬂed to demomtratc that starting a
new Lrial would best serve the interests of jUSt}CC.lzs For cxample, in response to a Defence
submission that the Trial Chamber 2ited in law when it held closed sessions in the ahsence of the
accused, the remaining Judges stated: “The Judges fail to see in. what way the Defence has

* demonstrated that the Accused have suffered such pI’C]Udlcc as to warrant a fresh starl of the

trial.”*® Further, summing up in the section on alleged errors of law committed during the trial, the

Judges concluded “that the Defence has not demonstrated the existence of errors of law which
support a finding that a tnal de nove would serve the interests cf justice.”'*” Similarly, wh:ﬁ
considering the complaint that the tr’ieﬂ proceeded under an obsolete indictment, the remaining
Tudges concluded as follows: | ' |

The Yudges note that in both.cases, namely a trial de nove and a continuation. of the proceedings, the
trial will proceed under the Indictment of 1§ February 2004 or under the Indictment that the Appeals
Chamber will decide on. .. -Since the trial has been proceeding on the basis of operative indictment,
and as & ial de nove would change nothing in the indictment which only the Appeals Chamber may
amend, the Judges hold that the arguments put l'orward by the parties fail to demionsirate that the
interests cf 3u5tn:c would be served by a l‘na] de nove Bt

54. ‘The issue under Rule 15bis{D} is whether taking' -all the cirélimst:'mces into account, the
Judges find that continuing the trial would serve the interests of justice. In answering this IqUeslion,
the Judges are to assess the totality .of -the circemstances "rathe_:r than whether a party has
demonstrated that continuing or re-starting the trial woﬁld better serve the interests of justice. In the
view of the Appeals Chamber, although the rém-ain‘ing .Judges noted that the Defence had not
demonstrated certain facts, thcy did Inot base their ﬁndirigs on this observation, which would be an
immaterial consideration, but, rather, they based therh on the_ assessment of the underlying
circumstances, which was material for their decision. Conscquén_tly, the Appeals Chamber [inds
that the remaining Judges did not abuse th_eir- discretion by taking 'into account an immaterial
consideration, namely _Whether the Defence met a ceﬂai._n burdén, and dismisscs the Appeals on this
point. |

Assessment of Credz‘biiizy in the Absence of an Opportunity to Observe the Demeanour of Wiinesses

55.  ‘The Appellants submit that the remaining Judges erred by giving insufficient weight to the

128 cee Impugned Decision, paras. 65, 73, 78, 88, 92, 101.
128 Impugned Decision, para. 83. :

"7 Impugned Decision, para. 92.

2% Impugned Decision, paras. 64, 65.
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fact r.hat testlmomes of most of the witnesses who had testified in the case had not been video-

recorded and that, consequently, the subsutute Judge would bc unable to adequately assess the
credibility of th_c,sc witnesses.

56.  The remaining Judges recalled in -thé Impugned Decision that Rule 90(A) of the Rules
prescribes that, in principle, witnesses shall be he.ard_directly- by the Chambers.'” The Judges
explained, however, Lﬁat Rules 15bis and 71 of the Rules as well as the Butare Appeal Decision
~establish that in exceptional circumstances the Trial Charaber may. rale on the merits of the case

l}u [1]

without hearing all the witnesses directly. — “It is therefore all the more admissible for one of the

three Judges to do s0.”"*! Consequently, in the view of the remaining Judges, “the fact that a
substitute Judge acquaints hexrself or himself with testimonies by relying solely on transcripts and
possibly on audio-recordings,. which are still available even for: protected witneé.ses, and does not
heﬁr some witnesses directly, is compatible with fair trial and therbfgré_ with its c:cmt_irmati_(m."“12 “In
the circumstances, the compatibility of such a situation wit'h, é fair trial and thus with the
continuation of the trial in issue should be evaluated by the s.ubsti-ru'tc Judgs as part of the process of
familiarizing himself or herself with the rccord.of the proceedings.”l'ﬁ"[he remaining Judges noted
that the recomposed bench propric motu will be able to “recall a few witnesses, if it deems that the
interests of justice so require” and observed that this could be. p_anicﬁiarly contemplated in respect
of Witness GBU who testified in the absence of Judge Lattanzi.™™*

57. It appears that thirteen witnesses testified in the case thus farand that eleven were protected

witnesses who testified for the Prosecution (the other two witnesses were Prosecution

investigators).'*

The testimonies of the protected witnesses were ‘heard live in court, andio-
recorded, and transcribed. However, the giviﬁg of these testimonies was not video—recorded,m The
record further reflects that Judge Vaz was present during the entire: tn‘aL while Judge Lattanzi was
ahsent for four days during most of the testimony of Wimcss GBU™ and a par: of the testimony of

Witness GI1,'® and Judge Arrey was absent during a part of the testimony of Witness HF.'*

58.  In the view of the Appeals Chamber, the remaining Judges erred in considering that the

' Impugned Decision, para. 104.
" Impugned Decision, para. 104,
" Tmpugned Decision, para. 104.
"2 Ympugned Decision, para. 104.
12 . Impugned Decision, para. 104.
* Impugned Decision, para, 106,
33 Witnesses GBG, GRV, CEA, TM, GIO, HF, GEA, GBU, GII, GIN, GIT. The Impugned Decision indicates that
twelve witnesses were heard of whom ten were protected. Impugned Decision, para 102. -
1% See Tmpugned Decision, pam 102
157 19.22 April 2004.
2¥ 23 April 2004,
% 11 December 2004,
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substitute Judge should evaluate the “compatibility” of fair trial rcquirernents with the fact that he
or she is to acquaint himself or herself with the testimonies froni the transcript and audio-
recordings.'*” This observation is 1ncorrect because, undcr the Rules, the- substitute Judge is not
called upon to evaluate whether, in the cmumstances, the. iack of v1deo—record1ngs 15 incompatible
with the requirements of a fair trial. Rather, the substitute Judge is.to “familiarise” himself or
herself with “the record” of the 'proceedings, whatever that record méy contain.*' In any event, this
is done after the remaining Judges decide to continve the trial ‘with a substitute Judge. Therefore,
any evaluation of the record by the su bstitut_e Judge cou_ld have no effeci on the decision to continue
the trial. Moreover, even if the substitute Iu_dge would decide. tha_t f_air.-triai demands that he or she

observe the protected witnesses during their testimony, the substitute }udge" alone could not ensure

their recall %

59.  The Appeals Chamber alse finds that in reaching the Impugned Decision the remaining
Judges took into account an immaterial consideration, namely, ;thg:-fact that the testimonies were

given in a language not understood by the Bench. The remaining Judges 'stated:

The existence of such [video] recordings would cerlainly have made it easier for the substitute Judge
1o evaluate the demeanour of the witnesses in court, particularly in: termé. of their credibility.
However, in view of the specificity of the proceedings before the Tribunal, where interpretation from
Kinyarwanda and the inter-mediation of twe working languages-affect the Chamber’ [sic] assessment
of a witness’ [sic}. demeanour, there is need to weigh the mmpact of such in-court evaluation against
the usual practice in national courts, ™’

6{). The Tribunal has repeatcdl}' emphasxzed the 1mporcancc of observing the demeanour of
witnesses and, indeed, it is this first-hand observation which is the basm for the Appeals Chamber’s
deference to the factual findings of Trdal (.‘,hf.m_lbs::rs.."M The Appeals Chamber considers that the -
importance of evaluation of the demeanour of witnesses by the triers of fact cannot be discounted

on the ground that the witnesses may Speak through an iﬁtcrprcter Even when this is the case, the

Judges obserwng the witness testify have an 0pportumt'y to see his or her demeanour, assess it, and
weigh the evidence accordmgly

'Y Impugned Decision, para, 104. ' '

13! See Rule 156i5(D). As Judge Hunt pointed out in hi$ Biitare dissent, Rule leu(D) “does not give to the substituted
Judge either the power or the obligatien 1o deiermine the adequacy of the rccord of proceedings.” Butare Appeal
Decision, Dissenting Opinion of Judge David Hunt, para. 36,

"“? Soe Burare Appcal Decision, Dissenting Opinion of Judge David Hunt, parz. 36.

"3 Impugned Decision, para. 103.

4 For example in Rutaganda, the Appeals Chamber stated the following: “It is an established principle that a high
degree of deference must be shown ta-the factual findings of 4 Trial Chamber, and the Appeals Chamber has regularly
recalled that it will not lightly disturb findings of fact by a Trial Chammber. Suck deference is bused essentially on the
Jact that the Trial Chamber has the advaniage of observing witnesses in persor and hearing them when they are
testifying, and so are better placed to choose between divargent accounts of one and the same event, Trial Judges are
better placed than the Appeals Chamber 1o assess witness reliabllity. and credibility, and to determine the probative
value to cscribe o the evidence presented at triel” Rutagznda v. Prosecutor, Case No. ICTR-36-3-A, Tudgement, 26
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61.  1laving regard to the two errors mentioned in paragraphs 58-60, the Appeals Chamber holds
that the remaining Judges took irto account immaterial considerations and that the substance of

therr decision has, as a result been affected.

Apprehension of Bias

62.  Ngirumpatse and Rwamakuba submit that it cannot be in the interests of justice to continue
the trial since the proceedings have been tainted by an apprehension of bias arising from Judge
Vaz’s close association and cohabitation with a Prosecufion counsel and her subsequent withdrawal

from the case in the face of the asserted apprehension of bias. |

63. - The remaiming Judges have considersd in the Impugne_d_fDeci_sion submissions concerning
the alleged appearance of bias. 45 The remzining Judges have recalled that Judges of the Tribunal
EMJOY a presumpl.ioh of impartiality and that, to sustain an é.llegation of appearance of bias,
objective evidence must be presented.'* “As the impartiality of the three Judges of the Chamber
has been definitely confirmed by the Bureau, and as thé .Defcnce:» has not adduced further objective
evidence in support of its allegat-ions of bias on the part of the Iudgeé and, therefore, of the
unfairness of the proceedings to date, the Judges [sic] that the Defence submissions do not sustain

the argument that a trial de nove would serve the mterests of leSthC w147

64,  The AAppea.ls Chamber recalls that the Bureau dismissed applications lodged by Nzirorera,
Rwamakuba, and Ngirumpatse for the dlsquahﬁcanon of all three Iudges on the bas.:s of their lack
of impartiality evidenced by their decisions in the case 198 Addmonally, the Appeals Chamber notes
that following Judge Vaz's mthdrawal from the case, the. Bureau dismissed as moot Nzirorera’s and

Rwamakuba's applications for Judge Vaz’s disqualification on the basis of her close association

with a Prosecution counsel,’*?

65. The Appeals Chamber finds .that_ the remaining.Judges erred in the exercise of their
discration when they took into account that the Burean has 'c‘:dnﬂnn"edt_he impartiality of all three
Judges."® While the Bureau has denied two motions for disquaIifica;_iOn of the three trial Judges

which wers based on their decisions, the Bureau has not passed dn.thé'-questicm of apprehension of

May 2003, para. 21 (citations omiited, emphasis added). The Appeals Chamber also observed that in teviewing the
factunl findings of Trial Chambers it only has atits dtsposa.l t[anscnpts of the testimonies. Jd n. 36.
1 See Impugned Decision, paras. 93-101.

* Impugned Decision, para. 100.
ta7 Impugned Decision, para. [01.

® $ee Decision on Motion by Karemera for Disqualification of Trial Judges, The BUI'E&L 17 May 2004; Decision on
Mouon by Ngirumpatse for Disqualification-of Tral Iudges; The Burgau, 17 May 2004,

# See Decision on Motions by Nzirorera and Rwamakuba for Dlsquahfwahon of Judgc Yaz, The Burean, 17 May
2004,
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bias allegedly arising from Judge Vaz’s admitted association and cohabitation with a Prosecution

- . =
counsel involved in the case.!”!

66.  The Appeals Chambcn notes that the dllcg.atlons of appearance of bias are supported by
- Judge Vaz’s adeSSIOH of association and cohablta.tmn with a Prosecuuon counsel who was one of
the trial attomcye. appoaring in the present case, '’ ‘The question remains whether these
crrcumstances gave rise to an appearance of bias. In a finding repeated in the jurisprudence of both
this Tribunal and the International Crumndl Tribunal for the .Fol'rner_jY_u_gf}slavia, the ICTY Appeals

Chamber stated in the FurundZija Jedgement: |

..the Appeals Chamber finds that there is 2 general rule that a Judge should not only be subjectively
free. from bias, but also that there should be nothing in the surrounding circumstances which
objectively gives rise to an appearance of bias, On this basis, the: Appeals Chamber cansiders that the

following principles should dxre-:: itin mterpreung and applying the xmpart_ahly requirement of the
Starute:

B. There is an unacceptable appe.aranco of bias if:

|1;1):’1;.t:-33r:mt:umsta.n«:cs would Iead a reasonable nhqcnrcr properly informed, o rcasonably apprehend
67.  This finding informs the interpretation of Rule 15(A) of the Rules. ¥4 Rule 15(A) provides,
inpart, that “{a] Judge may not sit at a tnal or appeal in any case in which he has a personal interest
or concemning which he has or had any essociation which might affect his- 1mpa.rtxahty ” The
particular circumstances involved here 1nciudc in addmon to thc admtted association and
cohabitation, the fact that Iudgc Vaz did not dlsclosc these facts until Defsm,e counsel expressly
-raised this matter in court and that she w1thdrew from the case after Defence lodged applications for
her disqualification on this basis and befote the Bureau c_lemded -th_c _dlsquahﬁcauon motions. The
Appeals Chamber finds that these circumstances could Well'-lca_d_ a reasonable, informed observer to
objectively apprehend bias. The Appeals-Charhber emphasizes tha_t_this 18 not a finding of actual

bias on the part of Judge Vaz, but rather a firding, made in the interests of justice, that the

circumstances of the case gave rise to an appearance of bias.

68. The Appeals Cﬁamber_ notes Ngirumpatse’s argnment. tha_l: the appearance of bias also
attaches to the remaining Judges by virtue of their decision to continue the trial with Judge Vaz on
the Bench after leaming of her association and cohabitation with the Prosecution counsel. In

presenting this argument, Ngirumpatse did not provide specific references to the record. In both his

See Impugned Decision, para. 101,

! See Decision on Motons by Nzirorera and Rwamakuba for Disqualification of Iudgc Vaz, The Burcau, 17 May
2004. .

172 = See T, 27 April 2004 pp. 24-25,

# prosecutor v. Furundgjja, Case No. [T-95-17/1 -A, Judgement, 21 July 2000 (“Furuna¥ija Appeal Judgement™), para.
189. Sew also, e.g., Rutaganda v. Prosecutor, Case No, ICTR-98-3-4A, Judge.mcnt, 26 May 2003, para, 39,
* See Furundiiju Appeal Judgement, para. 191,
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Appeal and Reply he refers to a decision made on 17 May 2004.° I is clear from the context th
Nginumpatse had the 27% of April 2004 in mind when he referred to 17 May. On that da
Ngirumpatse’s counse! confronted Judge Vaz in court with ihé “rumour” that she had a clos
associﬁtion with a Prosecution counse! and that they had cohabited during the preparation of th
case. Ngirumpatse's counsel characterized this as a motion."”® Judec Vaz answered by explainin
the nature of ber relationship with the counsel. There appears to bave been no decision o
Ngirumpatse’s counsel’s subnﬁésion. Subséqucntly, ‘on. the samc day, Nzirorera’s counsel Pete
Robinson ma_dé a motion in court fur-Judge Vaz’s recusal on the basis of her association with th
Prosecution counsel (he also lodged another motion at the same tme)."”" Judge Vaz ruled a
follows: “Please, we therefore liké. 10 resporid_ to the two motions made by Counsel Robinson. We
dismiss both -of them. I shall not Step- down or disquélify.:m}?self; and you may file the motion
pursuant to Rule 15bis.”* |

'69.  Having found that the appearance of hias attached to Judge V_a.z, the Appcals Chamber now
finds that this appearance also éxtended to_-Judgcs_Lattanzi' and Arrey- because, although aware of
the circumstances of Judge Vaz's association with the Prosecution counsel, they acquiesced in

rejecting Nzirorera's motion and, therefore, in continui'ng the trial with Judge Vaz cn the Bench.

Other [ssues

70.  The Appellanis raise a number of other issues, none of which appears to sufficiently support
the claim that the remaining Judges abused mc'ir_discreticsn m ”rea_éhing the Impugned Decision.
These issues relate, for exampie, to the _Judge'S’ _consideration';‘tbht protected wilnesses would be
exposed to risk by repeated trips to the Tribumﬂ, that some witnesses may refuse to return in the.
event of a re-trial, and the len-gth. of dme needed fora re—tri.al-..

71, The Appellants also raise issues related to the indictment. Kare_mc_m argues that it would not
be proper to continue the tnal When the Appeals Chamber is-.considering- the challenge to the
indictment. The Appeals Chamber has ali—éady rendered its de_c__ision. on Rwamakuba’s interlocutory
.appéal conceming jo_iht cr_'inﬁ..n.a'l enterprise, the orily interlocutory .‘appeal.pcndin'g in this case, and
this issue is therefore moot."* Ngimmpatse and Neirorera submit that the trial proceeded under an
indictment that was amended during the trial and allege unfaimess arising from that. The Appeals

Chamber has alrcady addressed Ngirumpatse’s and Nzirorera’s concerns about the indictment in the

13 Nglrumpa!sc s Appeal, para. 25; Nuxrumpatsc s Reply, para. 33,
156 37 April 2004 p. 23,

7P, 27 April 2004 pp. 28-29.

BT, 27 April 2004 pp. 29-30.
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8 Apnil 2004 Decision on Interfocutory Appeal Regarding Motion for Declaration of Mistrial and on
Motion to Suspend Trial and in the 27 August 2004 Decision on Int"I'lOC‘!.ltOly Appeal Against
Decision of 13 February 2004 Partwalfy Granting the Prosecutor’s MOUDH for Leave to Amend the
Indictment. To the extent that Ngirumpatse and Nzirorera have other concerns about the indictment,

they should raise them in the Trial Chamber, rather thah-cm_.appe_al.mising under Rule 15bis(D).
Disposition

72 For the foregoing reasons, on 28 September 2004 the Appeals Chamber found, Judge
Schomburg dissenting, that the remaining Judges erred in the exeréise of their discretion in reaching
the Impugned Decision to continue the proceedings with a substitute J udgé. The Appeals Chamber
grantéd'the Appeals on the points of assessment of credibility inﬂ’m_: absence of an bpportuﬁi_[y tw
nbserve the demeanour of" witnesécs and apprehension of bias. The Appeals Chambcr declined o
consider Nziroreré’s Moaotion as it has been rendered moot b.y the decision to quash the Impugned

Decision. Judge Shahabuddeen appends his Declaration C'On(:e:min'g-the issue of bias.

Done in English and French, the English text being authori-tati"\rc._

(\\\ch &’\W

Tl

‘[ heodor Meron
Presiding Judge

Done thJs 22nd day of October 2004,
At 'The Hague,
The Netherlands.

Seal of the International Tribunal

1% Rwamakuba v. Prosecutor, Case No. l(, TR- 98-44 AR72.4, Decision on Intcrlccumry Appeal T{cga.rdma Application

of Joint Criminal Eaterprise 1o the Crimne of Genocide, 22 Ocober 2004.
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DECLARATION OF JUDGE SHAHABUDDEEN

1 support today’s decision only on two 'grounds. These are, first, the fz'valliation problem, referred to
in paragraph 58 of the decision, and, seéond,.the language problem referred to in paragraphs 59 and
60 of the decision. I do not consider it ncéess-ary to _mgkt; a finding 45 0 whether an appearance of

"bias attached to Yudge Vaz, and 1 do not find that there was a-ny s_uc_h:-.a:ppéa:ance in the c.ase of tﬁe_

two remaining Judges.

Done in English and in French, the English text being authoritative.

Dated 22 of Qctober 2004

At The Hague | - L
The Netherlands . - J-*-:“'¢ *’”C:‘*-M
Mohamed Shahabuddeen
[Seal of the Tﬁbunal]
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