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10~1!1-
THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA ("Tribunal"), 

SITTING as Trial Chamber II composed of Judge William H. Sekule, Presiding, Judge 
Arlette Ramaroson and Judge Solomy Balungi Bossa (the "Chamber"); 

BEING SEISED of the "Prosecutor's Motion for Leave to Be Authorised to Have Admitted 
the Affidavits Regarding the Chain of Custody of the Diary of Pauline Nyiramasuhuko Under 
Rule 92 bis of the Rules of Procedure and Evidence", filed on 11 October 2004 (the 
"Motion"); 

CONSIDERING "Accused Nyiramasuhuko's Response To Prosecutor's Motion For Leave 
to Have Admitted the Affidavits Regarding the Chain of Custody of the Diary of Pauline 
Nyiramasuhuko Under Rule 92 bis of the Rules of Procedure and Evidence", filed on 13 
October 2004 (the "Response"); 1 

CONSIDERING the "Additional Submissions of the Prosecutor Regarding the Chain of 
Custody of the Alleged 1994 Agenda of Pauline Nyiramasuhuko", filed on 23 June 2004 (the 
"23 June 2004 Additional Submissions"); 

NOTING its Oral Ruling of 24 June 2004 on Nyiramasuhuko's Oral Motion To Rule the 
Alleged Diary ofNyiramasuhuko Inadmissible (the "24 June 2004 Oral Ruling"); 

NOTING its "Decision On Prosecutor's Motion for Verification of the Authenticity of 
Evidence Obtained Out of Court, Namely the Alleged Diary of Pauline Nyiramasuhuko" 
rendered in the current Case on 1 October 2004 (the "l October 2004 Decision"); 

CONSIDERING the Statute of the Tribunal (the "Statute") and the Rules of Procedure and 
Evidence (the "Rules"); 

NOW DECIDES the matter pursuant to Rule 73 (A). 

SUBMISSIONS BY THE PARTIES 

Prosecution 's Moion 

1. The Prosecution requests the admission of two affidavits pursuant to Rule 92 bis: the 
first affidavit, dated 6 October 2004, is signed by Mr Charles Njogu and attached in 
Annex 1 of the Motion; the second affidavit, dated 26 July 2004, is signed by Mr 
Stephen John Myall, Former Head of the Evidence Section of the Office of the 
Prosecutor, and attached in Annex 2 of the Motion. 

2. The Prosecution submits that these affidavits are related to the chain of custody of the 
diary seized on 18 July 1997 in the residence of Accused Pauline Nyiramasuhuko and 
admitted as Prosecution Exhibit 144A. These elements may assist, in the interests of 
justice, the Trial Chamber to better appreciate the weight of proof to be attached to the 
document already admitted. 

1 Nyiramasuhuko's Response was filed in French and titled« Reponse de l'Accusee Pauline Nyiramasuhuko a 
la 'Prosecutor's Motion for Leave to Be Authorised to Have Admitted the Affidavits Regarding the Chain of 
Custody of the Diary of Pauline Nyiramasuhuko Under Rule 92 Bis of the Rules of Procedure and Evidence». 

2/4 ~ 



The Prosecutor v. Nyiramasuhuko et al., Joint Case No. ICTR 98-42-T 

3. The Prosecution submits that these elements of proof do not go to proof of the acts 
nor the conducts of the Accused as charged in the Indictment. 

4. The Prosecution submits that these elements of proof could not be available before 23 
June 2004, the date on which the Registration Form for Evidence showing the chain 
of custody of the diary was found. 

5. The Prosecution submits that these affidavits were disclosed to the Defence since 7 
September 2004 and were disclosed again on 11 October 2004. 

6. The Prosecution further submits that nothing prevents the Trial Chamber from calling 
Mr Myall if it deems that his presence is required to identify the chain of custody of 
the diary. 

Nyiramasuhuko 's Response 

7. The Defence submits that the affidavits constitute post facto evidence, which was 
filed after a decision on the admissibility of the diary was rendered. As such, these 
affidavits should be declared inadmissible. 

8. The Defence submits that the affidavits cannot be considered as additional evidence 
since the jurisprudence considers that, for additional evidence to be admissible, it 
must rely on new elements that were not in the Prosecution's custody at the time of its 
earlier submissions. The Prosecution's submission that the Registration Form was 
only found on 23 June 2004 does not justify the belatedness of the Motion: the 
Prosecution should have known that members of the Office of the Prosecutor and 
Kenyan policemen were able to testify on the search, seizure and custody of the diary. 

9. Relying on a Trial Chamber III Decision of 20 May 2004 in the Muhimana Case,2 the 
Defence submits that, should the affidavits be admitted, there are sufficient grounds to 
justify that their authors be cross-examined. 

10. Therefore, the Defence submits that the Motion is an attempt to have two additional 
Prosecution witnesses called to testify before the Trial Chamber. The Defence submits 
that such Motion should be based on Rule 73 bis. The Defence further submits that 
the Motion is belated and, if granted, would cause undue delay as a consequence of 
the Prosecution's lack of diligence. The Defence recalls that it has always disputed the 
chain of custody of the alleged diary of Pauline Nyiramasuhuko but it is only at the 
end of the Prosecution Case that this Motion is filed. Therefore, granting the Motion 
would violate the Accused's right to be tried without undue delay. 

2 Prosecutor v. Muhimana, Case Number ICTR-95-lB-T, Decision on the Prosecution Motion for Admission of 
Witness Statements (Rules 89 (C) and 92 bis)(TC), 20 May 2004. 
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HAVING DELIBERATED 1 O'IIS 
11. Pursuant to Rule 92 bis (A), a Trial Chamber may admit, on whole or in part, the 

evidence of a witness in the form of a written statement in lieu of oral testimony 
which goes to proof of a matter other than the acts and conduct of the Accused as 
charged in the Indictment. 

12. It results from the text of Rule 92 bis (A) that, for a statement to be admitted pursuant 
to this Rule, its author must be a witness. The Trial Chamber notes that Mr Charles 
Njogu and Mr Stephen John Myall are not mentioned on the Prosecution List of 
Witnesses. Yet, for these affidavits to be considered for admission under Rule 92bis, 
the Prosecution should have moved the Trial Chamber pursuant to Rule 73 bis (E) for 
leave to add their authors on its Witness List. Therefore, it is the view of the Trial 
Chamber that the motion for admission of these affidavits under Rule 92 bis is not 
properly brought before the Trial Chamber as the aforementioned pre-condition has 
not been met by the Prosecution. 

13. Furthermore, the Trial Chamber notes that, pursuant to Rule 92 bis (A), evidence 
admitted in the form of a written statement in lieu of oral testimony shall go to proof 
of a matter other than the acts and conduct of the Accused as charged in the 
Indictment. In this respect, since those affidavits are aimed at assisting the Trial 
Chamber in weighing the diary's probative value and since the diary itself is alleged 
to be directly related to the acts and conduct of Accused Nyiramasuhuko as pleaded in 
the Indictment, the Trial Chamber would be reluctant to admit those written 
statements in lieu of oral testimony assuming the other conditions of Rule 92 bis had 
been met by the Prosecution. 

FOR THE ABOVE REASONS, 

THE TRIAL CHAMBER 

DENIES the Motion in its entirety. 

Arusha, 14 October 2004 

William H. Sekule 
Presiding Judge 

-------------- - ---------- ----

Arlette Ramaroson 
Judge 

[Seal of the Tribunal] 
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Judge 
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