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THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA (“the Tribunal”);

SITTING as Tral Chamber I, composed of Judge Erik Mese, presiding, Sergei Alekseevich
Egorov, and Judge Dennis C. M. Byron;

BEING SEIZED OF the “Defence Motion to Exclude the Testimony of Witness KSM”, filed
on 20 September 2004;

CONSIDERING the Prosecution’s response, filed on 24 September 2004, and the Defence’s
reply, filed on 29 September 2004;

HEREBY DECIDES the motion.
INTRODUCTION

1. The Defence motion requests the Chamber to exclude the testimony of Prosecution Witness
KSM. The witness testified on 14 and 15 September 2004 about events allegedly involving
Simba in Kinyamakara and Ruhashya communes.

SUBMISSIONS

2. The Defence’s principal ground for excluding Witness KSM’s evidence is that it does not
relate to the Indictment. The Defence notes that the witness’s testimony principally concerned
Simba’s alleged participation in a massacre in Kinyamakara commune and general killings in
Ruhashya commune. The Indictment, however, refers to the distribution of weapons in
Kinyamakara commune, not killings, and to two specific massacre sites in Ruhashya commune,
which were not mentioned by the witness. The Defence claims that it lacked notice of these new
allegations and would be prejudiced by their admission into evidence. The Defence also asserts
that Witness KSM’s testimony should be excluded because the Prosecution failed to previously
identify the points in the Indictment to which she would testify. Furthermore, in the Defence’s
view, the witness appeared visibly upset and traumatized, which calls into question her capacity
to testify, including the validity of her oath and the reliability of her recollections.

3. The Prosecution argues that the Detence has waived its rights to challenge KSM’s evidence
on grounds of lack of notice because it failed to contemporaneously object during her testimony.
According to the Prosecution, this failure, the Defence’s subsequent cross-examination, and the
prior disclosure of the witness’s statement reflect that the Defence was not surprised or
prejudiced by her testimony. The Prosecution concedes that the evidence pertaining to the
massacres in Kinyamakara commune were not pleaded in the Indictment and thus cannot be a
basis of conviction. Nonetheless, it submits that Witness KSM’s evidence is within the scope of
the Indictment and should not be excluded. According to the Prosecution, Witness KSM’s
testimony refutes Simba’s alibi and goes to proving Simba’s mens rea during the Ruhashya
massacres as well as to establishing the general requirements of a widespread and systematic
attack. In addition, the Prosecutor asserts that its summary of Wiiness KSM’s evidence in its
motion seeking to leave to vary the witness list adequately specified the points to which the
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wiiness was going to testify. The Prosecution also argues that the Defence’s challenge to the
validity of the witness’s capacity to testify are not supported by the evidence.

DELIBERATIONS

4. The Defence first raised the challenges contained in the present motion orally at the close of
Witness KSM's evidence.! At that time, the Chamber noted the objections for the record and
indicated that these issues should be addressed at the closing brief stage.2 This preserved the
Defence’s objections for further consideration.”

S. At this stage of the case, the Chamber is not in a position to fully appreciate the evidentiary
value of all aspects of Witness KSM’s testimony. While lack of notice may preclude conviction
on an unpleaded allegation, the Appeals Chamber has confirmed that the evidence may
nonetheless be admitted to the extent that it may be relevant to the proof of any allegation
pleaded in the Indictment.* The Prosecution has indicated that Witness KSM’s testimony will
corroborate other witnesses in connection with the massacres in Ruhashya commune, which are
pleaded in the Indictment.” ‘Moreover, in Chamber’s view, neither party has sufficiently
addressed in detail the potential problems with each allegation made by the witness or their
specific relevance to other aspects of the Indictment or as background for the case.

6. Thus, the Chamber finds these submissions to be pre-mature and maintains its position that
the parties address these issues in their closing briefs.

FOR THE ABOVE REASONS, THE CHAMBER

DENIES the Defence motion.

Arusha, 4 October 2004

bisboie @7
Erik Mase Sergei Alekseevich Egorov Dennis MOn/'

Presiding Judge Judge Judge

‘ ,_,g/,
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'T. 15 September 2004 p. 43,
2T, 15 September 2004 p. 44, This is particularly true for the Defence’s arguments concerning the impact of trauma
on the reliability of the witness’s testimony, which goes to weight, not admissibility.

* Nivitegeka, Judgement (AC), paras. 199-200.

4 Ntahobali and Nyiramasuhuko, Decision on the Appeals by Pauline Nyiramasuhuko and Arscne Shalom Ntahobali
on the “Decision on Defence Urgent Motion to Declare Parts of the Evidence of Witnesses RV and ABZ
Inadmissible” {AC), 2 July 2004, paras. 14 and 15.

>, 15 September p. 37.
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