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Prosecutor v. Aloys Simba, Case No. ICTR-01-76-I 

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA ("the Tribunal"); 

SITTING as Trial Chamber I, composed of Judge Jai Ram Reddy, presiding, Judge Sergei 
Alekseevich Egorov, and Judge Emile Short; 

BEING SEIZED OF the "Defence Request, pursuant to Rule 72(B)(ii) (RPE), for Leave to 
Appeal the Trial Chamber's Written Decision, 'Decision on Defence Motion for Extension of 
Time,' 4 May 2004 and Oral Decision, Rendered 13 May 2004", filed on 17 May 2004; 

CONSIDERING the Prosecution's Response, filed on 24 May 2004; 

HEREBY DECIDES the motion. 

INTRODUCTION 

1. The Indictment against the Accused was confirmed on 8 January 2002. The amended 
Indictment was filed on 27January 2004, the second amended Indictment was filed on 10 May 
2004, and the trial is scheduled to commence on 16 August 2004. On 28 April2004, the Defence 
filed a motion seeking a suspension of the time limit for filing its reply to the Prosecution's 
response to the Defence's motion regarding defects in the form of the Indictment, until the 
French translation was served on the Defence. The motion was denied on 4 May 2004; Lead and 
Co-Counsel, one English-speaking, the other French-speaking, were urged to cooperate on 
language issues. In the Pre-Trial Conference on 13 May 2004, the same issue relating to 
language was raised by the Defence and rejected by the Chamber on the same day in an oral 
decision. 

SUBl\lliSSIONS 

2. The Defence seeks leave to appeal the Decision filed on 4 May 2004, and the oral decision of 
13 May 2004 under Rule 72(B)(ii). On the issue of language raised in both decisions, the 
Defence cites communication difficulties between Counsel in Africa and North America, and 
submits that even without such logistical problems, Counsel are not able to comprehend legal 
issues not in their first language, and are therefore unable to cooperate in the manner the 
Chamber has decided. The Defence argues that it would be a violation of the Accused's rights if 
he were not provi.ded with English and French copies of all pleadings. Additionally, the Defence 
seeks a waiver of the time limit for appeal of the 4 May Decision, as it was received by Co
Counsel on the day she was leaving Arusha and she was unable to consult with Lead Counsel 
until 10 May 2004. The Defence contends that the trial should not commence until the appeals 
have been decided. 

3. The Prosecution objects to the motion and submits that the Defence has not shown how 
overturning the 4 May Decision would significantly affect the fair and expeditious conduct of the 
proceedings or the outcome of the trial, nor how an immediate resolution by the Appeals 
Chamber may materially advance the proceedings. Moreover, certification would be granted 
only in exceptional circumstances, and that the Defence has not demonstrated such 
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circumstances. The Prosecution contends that arguing the merits of the appeal, as the Defence 
has done, is inappropriate and only arguments relating to the criteria for certification should be 
addressed. Turning to the translation issue, the Prosecution argues that the Rules do not impose 
an absolute duty to translate all documents into the Accused's language, and that translation 
should be done on a case-by-case basis where the relevance of the document has been 
determined. With respect to the 13 May Oral Decision, the Prosecution also argues that the 
requirements for certification have not been met and adopts its oral arguments made on 13 May 
2004. 

DELIBERATIONS 

4. The decisions sought to be appealed are not decisions on preliminary motions according to 
Rule 72(A). Appeals from decisions on other motions are provided for by Rule 73(B) and (C), 
which state as follows: 

(B) Decisions rendered on such motions are without interlocutory appeal save with 
certification by the Trial Chamber, which may grant such certification if the decision 
involves an issue that would significantly affect the fair and expeditious conduct of the 
proceedings or the outcome of the trial, and for which, in the opinion of the Trial 
Chamber, an immediate resolution by the Appeals Chamber may materially advance the 
proceedings. 

(C) Requests for certification shall be filed within seven days of the filing of the 
impugned decision. Where such decision is rendered orally, this time-limit shall run from 
the date of the oral decision, unless 

(i) the party challenging the decision was not present or represented when the 
decision was pronounced, in which case the time-limit shall run from the date on 
which the challenging party is notified of the oral decision; or 
(ii) the Trial Chamber has indicated that a written decision will follow, in which 
case, the time-limit shall run from filing of the written decision. 

If certification is given, a party shall appeal to the Appeals Chamber within seven days of 
the filing of the decision to certify. 

4 May Decision 

5. The motion for certification of appeal of the 4 May Decision is out of time as it was filed 
more than seven days from the filing of the impugned decision. Under Rule 73, there is no 
provision for a waiver upon a showing of good cause, as under Rule 72(G) which the Defence 
erroneously cites. Therefore, the certification motion with respect to the 4 May Decision is time
barred. 

13 May Oral Decision 

6. The portion of the impugned Decision relating to translation states as follows: 

The Defence seeks to have a postponement of trial until all documents in English have 
been translated into French, as that is the language of the Lead Counsel and the Accused. 
The Chamber notes that the practice in the Tribunal is that Lead and Co-Counsel, who 
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between them have a command of both official languages of the Tribunal, co-operate 
with one another to have documents translated themselves. fu addition, the Chamber 
notes that the unredacted witness statements have been disclosed in both French and 
English. To require translation of all motions, responses, correspondence, and other 
documents, would place an impossible burden on the Translation section of the Tribunal. 
The Chamber will consider ordering or facilitating the translation of specific documents 
on a case-by-case basis in the interests of justice. fu any event, in the absence of a 
specific showing of how the Defence will be prejudiced if a particular document is not 
translated, the Chamber does not find this to be an adequate ground for postponing trial. 

7. The Defence, in its motion, has not applied itself to the threshold requirements for 
certification, that is, that the decision involves an issue that would significantly affect the fair and 
expeditious conduct of the proceedings or the outcome of the trial, and an immediate resolution 
of which by the Appeals Chamber may materially advance the proceedings. The motion states: 
"'[a]n appellate decision on these issues would 'significantly affect the fair and expeditious 
conduct of the proceedings' and the 'outcome of the trial'. Indeed, an immediate resolution of 
the issues would not only 'materially advance the proceedings,' but possibly avoid future delays 
since the issues raised are material to the entire trial." This is merely a re-statement of the Rule 
which does not address the substantive tests to be met for certification. The Defence has not 
shown how the translation issue would significantly affect the fair and expeditious conduct of the 
proceedings or the outcome of the trial, and that an immediate resolution of which by the 
Appeals Chamber may materially advance the proceedings. 

8. Finally, the Defence requests that trial proceedings commence only after the interlocutory 
appeals have been decided. With respect to the appeals sought in this motion, the request is moot 
as certification has been denied. With respect to the appeals pending before the Appeals 
Chamber, the Chamber considers that there is no legal basis for postponing the trial pending an 
interlocutory appeal. In any event, the request is likely to be moot given that the trial will 
commence on 16 August 2004, by which time the appeals would have been decided. 

FOR THE ABOVE REASONS, THE CHAMBER 

DENIES the motion. 

Arusha, 25 June 2004 

~~zd; 
Presiding Judge 

Sergei Alekseevich Egorov 
Judge 

Emile Short 
Judge 
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